NOTES
LEGITIMATION OF THE ISSUE OF INVALID MARMIAGES IN THE
CONFLICT OF LAWS*

A NEw JERSEY statute declares any child born of a "ceremonial marriage"
the legitimate child of both parents, even though the marriage beosubsequently
annulled or declared void.' One Bruington deserted his wife, who became
domiciled in New York, and established a domicil himself in New Jersey,
where four children were born to him by another woman, with whom he
went through two marriage ceremonies in Connecticut. Since both parties
had previous spouses living and had never been divorced, these marriages
were dearly bigamous in all three states. Upon the husband's dying intestate
both the first Mrs. Bruington and the children of the second claimed certain
realty in New York. The Surrogate's Court of New York, refusing to apply
the New Jersey statute on the ground that legislation of another state could
not make the issue of a bigamous marriage legitimate in New York, 4ismissed the objections of the special guardian to the ancillary administrator's
accounting.2
Although the inheritance of realty is governed by the law of its situsZ
capacity to inherit as a legitimate is generally regarded as an incident of
that status,4 and the status with respect to legitimacy which is acquired by
the law of the domicil, it is usually said, will be recognized universally.u
*In re Bruington's Estate, 160 Misc. 34, 289 N. Y. Supp. 725 (Surr. Ct. 1936).
1. N. J. Comp. STAT. (Supp. 1924) tit. 18, §§ 37, 38.
2. In re Bruington's Estate, 160 Misc. 34, 289 N. Y. Supp. 725 (Surr. Ct. 1936).
3. GOoDtiCH, CONFmcT op' LAWs (1927) §§ 157, 153; RESTATEuErr, Cohrucr 07
LAws (1934) §§245, 303. The lex dornicilii governs the inheritance of personalty.
Ibid.
4. See Jameson v. Jameson, Ill Okla. 82, 238 Pac. 426 (1925) ; Goonnicur, op. cit.
supra note 3, § 138; RESTATEmENT, CONFLICT OF LAWS, §§ 246, 304. With respect to
inheritance by illegitimates as such, see Legis. (1936) 84 U. OF PA. L Rzv. 531.

5. Moore v. Saxton, 90 Conn. 164, 96 At. 960 (1916) ; McNamara v. McNamara,
303 Ill. 191, 135 N. E. 410 (1922), (1922) 32 YALE L3. 86, (1922) 36 HAnv. L. RV.
83; Matter of Hall, 61 App. Div. 266, 70 N. Y. Supp. 406 (3d Dep't 1901); Goo cicn,
op. cit. stpra note 3, § 136; RESTATE MErr, CONFLICT OF LAws (1934) § 141; Note
(1931) 73 A. L. R. 941; cf. Jackson v. Jackson, 82 Md. 17, 33 At. 317 (1895); Denny
v. Searles, 150 Va. 701, 143 S. E. 484 (1928). A few American cases, purporting to
follow the English decision of Birtwhistle v. Vardill, 7 C. & F. 895 (H. L. 1839),
which held that a child born in Scotland and legitimated there by the subsequent marriage of its parents could not inherit real property in England, have refused to recognize this principle. Lingen v. Lingen, 45 Ala. 410 (1871); Williams v. Kimball, 35
Fla. 49, 16 So. 783 (1895). But the English decision did not hold the child illegitimate;
it held only that birth in lawful wedlock was a prerequisite to inheritance of English
land. Even so understood, moreover, the rule of that case vras refused recognition in
that country in analogous situations. Cf. In re Goodman's Trusts, 17 Ch. D. 266 (C. A.
1881) (personalty of intestate) ; In re Andros, 24 Ch. D. 637 (C. A. 1883)

personalty; In re Grey's Trusts, [1892] 3 Ch. 88 (C. A.)
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Legislation alleviating the lot of the bastard child at common law0 has
become almost universal. 7 The statutes of at least two states go so far as
to declare all children the legitimate offspring of their natural parents.8 The
others operate in general either through subsequent marriage0 or through
other acts of the parents, such as written or oral acknowledgment 10 or the
institution of a judicial proceeding.11 The recognition of rights conferred by
such statutes, however, is subject to erratic considerations of "public policy; "12 for refusal to recognize the status acquired by the law of a sister
state has been held not to be a denial of full faith and credit. 13
Present authority supports the proposition that the question of the child's
legitimation by subsequent marriage will be referred to the law of the
has now been changed by statute. Legitimacy Act, 1926, 16 & 17 GEO. V, c. 60, §§ 1, 3;
see HALL, THE LAW OF ADOPTION (1928) pt. 3. It has won few adherents among
American courts. Barnum v. Barnum, 42 Md. 251 (1875); Smith v. Derr, 34 Pa. 126
(1859). And it seems to have been changed by statute in Pennsylvania also. In re Estate
of Oliver, 184 Pa. 306, 39 Atl. 72 (1898).
6. See HOOPER, THE LAW OF ILLEGITIMACY (1911) pt. 1, cc. 1-3; Cleveland,
Status in Common Law (1925) 38 HARv. L. REV. 1074; for the Roman and Teutonic
law see Ayer, Legitimacy and Marriage (1902) 16 HARv. L. REV. 22. Distaste for
the common law harshness is evidenced by the strong presumption in favor of legitimacy. In re Smith's Estate, 136 Misc. 863, 242 N. Y. Supp. 464 (Surr. Ct. 1930).
But, that the doctrine of filius nullius still exists, witness the recent ruling of the Ontario
Court of Appeal in the Canadian "stork derby," in which an eccentric testator bequeathed
a large sum to the Toronto woman bearing the greatest number of children within a
certain period of time: illegitimates, it seems, may not even be counted as "children" of
their mother. N. Y. Times, Feb. 24, 1937, p. 25, col. 7.
7. For a tabular collection of all the American statutes as of Jan. 1, 1931, see
1 VERNIER, AMERICAN FAMILY LAWS (1931) §48; 4 id. §§ 242-248; see also FREUND,
It is usually held that these
ILLEGITIMACY LAWS OF THE UNITED STATES (1919).
statutes are remedial and not subject, therefore, to the rule that statutes in derogation
of the common law should be strictly construed. Burris v. Burgett, 16 Del. Ch. 10,
139 Atl. 454 (Ch. 1927); Goodman v. Goodman, 150 Va. 42, 142 S. E. 412 (1928).
Contra: Holmes v. Adams, 110 Me. 167, 85 Atl. 492 (1912); In re Estate of Wallace,
197 N. C. 334, 148 S.E. 456, 64 A. L. R. 1124 (1929), (1930) 15 ST. Louis L. REV.
198. The reference is to general statutes. A particular person may also be legitimated
by a special legislative act. Such legislation has been accorded extraterritorial recognition. Scott v. Key, 11 La. Ann. 232 (1856).
8. ARIZ. REV. CODE ANN. (Struckmeyer, 1928) §273; N. D. Comp. LAWS ANN.
(Supp. 1925) § 10500bl.
9. 4 VERNIER, op. cit. supra note 7, § 243.
10. Id., § 244. For the civil law see Comment (1932) 6 TULANE L. REV. 120.
11. 4 VERNIER, op. cit. supra note 7, § 245.
12. Holloway v. Safe Deposit & Trust Co., 151 Md. 321, 134 At. 497 (1926),
writ of error dismissed, 274 U. S. 724 (1927); Adams v. Adams, 154 Mass. 290, 28
N. E. 260 (1891) ; Green v. Kelley, 228 Mass. 602, 118 N. E. 235 (1917); In re
Bruington's Estate, 160 Misc. 34. 289 N. Y. Supp. 725 (Surr. Ct. 1936).
13. Olmsted v. Olmsted. 190 N. Y. 458, 83 N. E. 569 (1908), aff'd, 216 U. S. 386
(1909); ef. Hood v. McGehee, 237 U. S.611 (1915). But cf. McNamara v. McNamara,
303 Ill.
191, 135 N. E. 410 (1922), (1922) 32 YALE L. J.86, (1922) 36 HARv. L. REv.
83.
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parents' domicil wherever thi issue arises, at least in the absence of some
legal obstacle to the marriage by reason of capacity or formality.1 4 If the
ceremony is performed in a state other than that of the parents' domicil,
the status of the children seems to be determined, as indicated in the instant
case, by the law of the parents' domicil at the time of the ceremony rather
than the law of the place of marriage."" Where there is some sort of legal
obstacle to the marriage, however, it would seem subject to collateral attack
in the courts of the forum as not being a subsequent "marriage" effective
enough to legitimate by the law of the domicil.' 0 This would seem to be so

*whether the state of the parents' domicil merely has a statute providing for
legitimation by subsequent marriage or a specific statute as well, similar to
the New Jersey act involved in the instant case, purporting to legitimate
either the issue of certain types of concededly invalid marriageslT or the
issue of such marriages generally."" This complication aside, the legitimation
of the issue of invalid marriages admittedly within the scope of statutes of
the last two types-a process which apparently imparts recognition to an
14. Jackson v. Jackson, 82 Md. 17, 33 AtL 317 (1695); Daton v. Adlds=4r 45
N. J. Eq. 603, 17 Atl. 964 (Ch. 1889); Miller v. Miller, 91 N. Y. 315 (1883); Bates
v. Virolet, 33 App. Div. 436, 53 N. Y. Supp. 893 (1st Dep't 1893) ; DeWoIf v. Middleton, 18 R. L 810, 31 AtL 271 (1893); cf. In re Wray's Estate, 93 Mont. 525, 19 Pan.
(2d) 1051 (1933).
15. Ives v. McNicoll, 59 Ohio St. 402, 53 N.E. 60 (1899). English law formerly
required that legitimation by subsequent marriage be permitted by the law of the father's
domicil at the time of birth. In re Vright's Trusts, 25 L. J. CI. (u.s.) 621 (1856);
GooDRicHr, op. cit. supra note 3, § 136. This has been changed by statute. Legitimacy
Act, 1926, 16 & 17 Gao. V., c. 60, § 8(1). The doctrine seems never to have been a-dopted
in the United States.
It is sometimes said that, for legitimation by subsequent marriage to be effective
from birth, it must be possible by the law of the place of birth, the child thereby
acquiring a capacity for legitimation without which legitimation is impossible. See
Beale, The Child and the Conflict of Laws (1934) 1 U. oF CL I. Rav. 13. This seems
to be the logic behind the rule of English law, supra, applying the law of the domicil
of the father at the time of birth. That rule has been abandoned in England and ha
never been applied in the United States. When the place of birth is emphasized, it is
found to correspond with the law of domicl at the time of marriage. Smith v. Kelly,
23 Miss. 167 (1851); Fowler v. Fowler, 131 N. C. 169, 42 S. E. 563 (1902). Other
cases seem to discredit the importance of the place of birth. Abston v. Abston, 15 La.
Ann. 137 (1860); Succession of Caballero, 24 La. Ann. 573 (1872); Miller v. Miller,
91 N. Y. 315 (1885).
16. Adams v. Adams, 154 Mass. 290, 28 N. E. 260 (1891). But cf. Mund v. Rehaume,
51 Colo. 129, 117 Pac. 159 (1911).
17. Such legislation exists in forty-two American jurisdictions. 1 V=Nua, op. cit.
supra note 7, § 48 (41 listed as of Jan. 1, 1931) ; DrL Rzv. Coit- (1935) § 3485.
18. Such legislatiQn exists in twenty-five American jurisdictions. 1 Vzmanm, op.
cit. supra note 7, §48 (23 listed as of Jan. 1, 1931); GA. CODE (1933) c. 53, §104;

Kt..

Gax. STAT. (1935) c. 23, § 124. Many kinds of marriages illegal in their nature

have been held "marriages" under statutes of these types. Evatt v. Miller, 114 ArI=.

84, 169 S. W. 817 (1914) (bigamy); Mund v. Rehaume, 51 Colo. 129, 117 Pac. 159
(1911) (incest); In re Atkins' Estate, 151 Okla. 294, 3 Pac. (2d) 682 (1931), 84
A. L R. 499 (1933) (miscegenation).

1052

THE YALE LAW JOURNAL

[Vol. 46

illegal marriage for at least one purpose-presents a problem to which public
policy is so sensitive that what little authority exists cannot be generalized.1
Where legitimacy is claimed by reason of acts other than marriage, the
caveat of public policy does not loom so portentously in the background,
but the problem of choice of law remains equally obscure. It has been held
that, where the father, mother and child are all domiciled in the state in
which the legitimating acts are performed, legitimation acquired under the
law of that state will be recognized in the courts of other states. 20 Conversely,
where the acts done in the former state were insufficient to legitimize by
its law, other states have refused to consider the child legitimate. 2 1 Whether
similar results would be reached if one or more of the parties were domiciled
19. Children held legitimate: Mund v. Rehaume, 51 Colo. 129, 117 Pac. 159 (1911)
(incest); Moore v. Saxton, 90 Conn. 164, 96 AtI. 960 (1916) (bigamy); Succession
of Caballero, 24 La. Ann. 573 (1872) (miscegenation); Green v. Kelley, 228 Mass.
602, 118 N. E. 235 (1917) (bigamy). Children held illegitimate: Ng Sucy Hi v.
Weedin, 21 F. (2d) 801 (C. C. A. 9th, 1927), (1927) 12 MiNN. L. REv. 288 (polygamy);
In re Bruington's Estate, 160 Misc. 34, 289 N. Y. Supp. 725 (Surr. Ct. 1936) (bigamy).
The cases involving bigamy because of the invalidity of a divorce decree are likewise
confused. Harding v. Townsend, 280 Mass. 256, 182 N. E. 369 (1932) (legitimate);
Olmsted v. Olmsted, 190 N. Y. 458, 83 N. E. 569 (1908), aff'd, 216 U. S. 386 (1909)
(illegitimate). Compare Matter of Grossman's Estate, 139 Misc. 646, 248 N. Y. Supp.
791 (Surr. Ct. 1931), with Matter of Thomann's Estate, 144 Misc. 497, 258 N. Y. Supp.
838 (Surr. Ct. 1932).
In the absence of statutes expressly legitimating the issue of invalid marriages there
may arise the collateral problem of extraterritorial recognition of marriages valid where
performed but invalid under the law of the forum or the parents' domicil or both.
Ordinarily, however, the law of the place of marriage would seem irrelevant with
respect to questions of legitimation, which are treated, unless the public policy of the
forum intervenes, as the law of the domicil would treat them. The domicil may refuse
to recognize the validity of a marriage valid where performed because of an evasion
of the domiciliary law. Where the parents are domiciled in state A, the marriage is
celebrated in state B and the question arises in state C, some legal obstacle again existing in state A, but not in state B, it would be possible for a court in state C to hold
the child legitimated under the law of state A, despite the invalidity of the marriage
in state A, on the ground that the lex cclebrationis (B) rather than the lex donsicilii
(A) governs the validity of a marriage when the question arises in a third state (C),
which is reluctant to enforce the public policy of another state (A). But here, too, the
rule requiring disposition of questions of legitimacy according to the law of the domicil
indicates that the courts of C should give the same effect to the marriage celebrated in
state B which would be given it by the courts of state A, thus avoiding the anomalous
result of having the child legitimate in state C when he is illegitimate in state A,
that of his parents' domicil. But see note 31, infra, and text to which it is appended.
Finally, the case would be rare in which a marriage valid where performed would
be considered contrary to the public policy of the forum itself unless the forum were
also the domicil of the parties. See generally Beale, Laughlin, Guthrie & Sandomire,
Marriage and Domicile (1931) 44 HARv. L. R_-. 501.
20. McNamara v. McNamara, 303 11. 191, 135 N. E. 410 (1922), (1923) 32 YALS
L. J. 86, (1923) 36 HARv. L. REv. 83.
21. In re Forney's Estate, 43 Nev. 227, 184 Pac. 206, aff'd on rehearing, 43 Nev.
237, 186 Pac. 678 (1919) ; cf. In re Presley's Estate, 113 Okla. 160, 240 Pac. 89 (1924).
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in a third state is uncertain. Authority does exist for the proposition, however, that the law of the domicil of the parent who has performed the acts
of legitimation required by that state will govern the child's status where
the question is one of inheritance in the same state, even though the child
and the other parent were domiciled elsewhere.2 2 There seem to be no cases
in which legitimation is claimed by the law of a domidl of the child independent from that of either or both parents at the time the legitimating acts
are performedPa
Complicating still further the problem of legitimation by subsequent acts
other than marriage is the factor of a change of the domicil of one or more
of the parties concerned between the time of performance of the legitimating
acts and the time of suit. In one case legitimacy was claimed under the law
of the forum, the child and both parents being then domiciled in that state,
by virtue of acts performed by the father in a second state while all three
were domiciled there. 24 In another case the acts were performed in the state
of the forum after the father had changed his domicil to that state, but
legitimation was sought under the law of the child's domicil, which vas also
the father's domicil at the time of cohabitation and birth.25 In both cases
rights consequent on legitimacy were denied. These holdings with respect
to legitimation by subsequent acts seem to support the proposition that the
child's legitimacy is governed by the law of the actor's domicil at the time
of the performance of the legitimating acts, at least when they are performed
in that state.26 There are, however, holdings both to the effect that legitimacy status for the purpose of inheriting real estate will be governed by the
law of the domicil of the actor as of the time of inheritance rather than the
time of the performance of the legitimating acts,-' r and to the effect that
the operation of such acts will not be impaired by the fact that the vctor is
an alien and domiciled elsewhere.28
The chaotic condition of the law in this field might be in great measure
remedied if the rules of the conflict of laws with respect to legitimacy were
brought into closer harmony with the trend in the local law. Current legiti22. Blythe v. Ayres, 96 Cal. 532, 31 Pac. 915 (1892); cf. Richmond v. Taylor,
151 Wis. 633, 139 N. IV. 435 (1913).
23. See RESTATEmmET, CoNFicr oF LAws (1934) §§ 137, 139, 140, where the
reporters have inserted a caveat covering this problem.

24. Eddie v. Eddie, 8 N. D. 376, 79 N. NV. 856 (1899); cf. In re Vehr's Estate,
96 Mont. 245, 29 P. (2d) 836 (1934).
25. Irving v. Ford, 183 Mass. 448, 67 N. E. 366 (1903); cf. Lingen v. Lingen,
45 Ala. 410 (1871).
26. If in this event the domicil of the other parent is elsewhere, there is the
possibility that another case may arise in the courts of that state resulting in the child's
being illegitimate for one parent, legitimate for the other. That this anomalous result

is not impossible, cf. Templeman v. Bruner, 42 Oida. 6, 138 Pac. 152 (1914) ; RESrATzuENT, CONFLICT OF LAws (1934) §§ 139, 140.
27. Hall v. Gabbert, 213 Ill. 208, 72 N. E. 806 (1904) ; cf.In re Wehr's Estate,
96 Mont. 245, 29 P. (2d) 836 (1934). Sufficient acts were performed in the former case
to legitimate under either law.
28. Wolf v. Gall, 32 Cal. App. 286, 163 Pac. 346 (1916), rehearing denied, 32 CaL
App. 296, 163 Pac. 350 (1917).
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mation statutes are apparently divorcing the legal conception of legitimacy
from its traditional dependence upon the existence or validity of the union
from which the child has sprung. The New York court in the instant case
would not have been inconsistent, therefore, if it had refused to concede
the validity of the Connecticut marriages and had at the same time recognized the children as legitimate and capable of inheriting under New Jersey
law. Conjuring up a public policy against the legitimation of the children
of bigamous marriages is hardly persuasive in a state whose legislature has
provided for the legitimacy of the issue of several types of illegal marriages,
including those which are bigamous, at the discretion of the court. 2D In any
event, the traditional public policy arguments in this field -are archaic.80
Branding a child with the bar sinister when such a result is neither socially
nor doctrinally necessary seems as undesirable as having him legitimate inr
some states and illegitimate in others is anomalous. The conflict of laws
might well follow the trend of legislative opinion by frankly abandoning both
its policy against illegitimates and its effort to locate the elusive "jurisdiction
to legitimate." A more desirable solution would lie in the simple application
of that law which would be most favorable to the person claiming legitimacy
in the particular case. Such a policy would not be without analogy in other
branches of the conflict of laws.31
29. N. Y. Crv. PRAc. ACT § 1135(6). In another recent case in New York a bastard
was held under the same obligation as a legitimate for purposes of the statutory duty
to support dependent parents. Lee v. Smith, 161 Misc. 43, 291 N. Y. Supp. 47 (Dom.
Rel. Ct. 1936), (1937) 46 YALE L. J. 875.
30. The stamp of illegitimacy is supposed to act as a preventative both upon
promiscuity and upon illegal marriages; it is also contended that the property rights
of innocent spouses and legitimate children should be protected by outlawing the issue
of irregular unions. But, if the possibility of criminal or civil prosecution does not
arrest illicit relations, it is improbable that the thought of the legal disabilities of
potential offspring will have a deterrent effect; and the argument directed toward the
protection of property rights, besides ignoring the equal innocence of illegitimate children, loses much of its effectiveness in the light of modern descent statutes. See generally Hankins, Illegitimacy (1932) 7 ENCYC. Soc. Sci. 579; Jacobs, Illegitimacy (1932)
7 id. 582.
31. Where the question is one of an infant's capacity to take under a will, it has
been held that the law by which the infant is first capacitated will govern. In re Hellman's Will, L. R. 2 Eq. 363 (1866), cited with approval, Woodward v. Woodward,
87 Tenn. 644, 651, 11 S. W. 892, 894 (1889) ; cf. Memphis Trust Co. v. Blessing, 103
Tenn. 237, 58 S. W. 115 (1899). Again, where a contract may be void for usury in
one state, not in another, there is authority for the application of that law which
supports the contract.

See STUMBERG, CoNFLICT OF LAWS

(1937)

212.

Similarly,

although the validity of a marriage is governed by the lex loci celebrationis, it has been
held that the lex domicilii will govern where the former law, which is doubtful, might
void the marriage. Lando v. Lando, 112 Minn. 257, 127 N. W. 1125 (1910).

1937]

NOTES
ALTERATION OF 1REDEMpTION FEATURES OF PnEFERmE
BY CHARTER AMENDUENT*
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THREE TYPES of redemption provisions are commonly used in preferred
stock. The securfty may be non-callable; it may contain a provision for
compulsory redemption at a definite date; or it may be redeemable at any
time, upon prescribed notice, at the option of the corporation.
Where preferred stock is redeemable at the option of the corporation,
alteration of the redemption provision by charter amendment has been liberally allowed. Section 13 of the Delaware Corporation Law provides that
preferred stock may be issued subject to redemption at such price or prices
"as shall be stated and expressed in the Certificate of Incorporation, or any
amendment thereof."' Although this provision might be construed as merely
permitting the insertion of a redemption feature in an issue of preferred stock
authorized by charter amendment, the Delaware Chancery Court in 1923
held that it made the redemption price of outstanding stock subject to
change by charter amendment, and refused to upset a recapitalization plan
which reduced the redemption price of outstanding preferred stock from
$105 to $100 per share.2 The amendment of 1927 to Section 26 of the
Delaware Corporation Law, which permits corporations to reclassify their
shares by changing, among other features, their "participating, optional, or
other special rights," 3 not only grants more definite authority to change the
redemption price of outstanding stock, but has been held also to permit the
absolute destruction by charter amendment of the power to redeem a class
of stock originally callable at the corporation's option. 4 Legislation equally
broad exists in other states.3 It may be convenient for a corporation in
difficulties either to change callable into non-callable stocc or to achieve the
same result by obligating itself never to exercise its option to redeem. Such
action enhances the position of the security-holder and may be necessary to
make a class of stock attractive to the public. But the management may
often be enibarrassed by non-callable securities, which reduce the corporation's financial adaptability.
A recent controversy arising out of the contemplated merger of the New
York & Queens Electric Light and Power Company with the Consolidated
Edison Company of New York illustratds some of the objections of corporate
management to non-callable preferred stock. Included in the capital structure
of the Queens Company was a class of non-callable preferred stock of $100

*Breslav v. N. Y. & Queens Electric Light & Power Co., 249 App. Div. 181,

291 N. Y. Supp. 932 (2d Dep't 1936), aff'd ithout opinion, N. Y. Ct of App., March
16, 1937.
1. DEL. REV. CoDE (1935) §2045.

2.
1923),
3.
4.
1928),

Morris v. American Public Utilities Co., 14 Del. Ch. 136, 122 AtL 695 (CI.
(1924) 8 MmNz. L. REv. 617.
DEU REv. CODE (1935)

§2058.

Davis v. Louisville Gas & Electric Co., 16 Del. Ch. 157, 142 AtL 654 (Ch.
(1929) 29 COL. L. REV. 88, (1928) 14 Con. L Q. 85; see Comment (1923)

77 U. oF PA. L REv. 256.
5.

CoR.

E.g.,
LAW §

ILL. REv.
36; OHio

STAT. ANN. (Smith-Hurd, 1935) c. 32, § 157.52;
GEN. CoDE ANN. (Page, Supp. 1935) §§ 8623-14,

N. Y. Swmc

8623-4.
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par value, approximately 76 per cent of which was owned by the Edison
Company, together with 98 per cent of the common stock. As a prelude
to the merger, the directors of the Queens Company, all eleven of whom were
representatives of the Edison Company as well, proposed to reclassify this
non-callable stock by charter amendment to make it redeemable at $105.
A minority preferred stockholder in the Queens Company sought, in a representative suit against both utilities and the Queens directors, to enjoin consummation of the plan. Reversing the lower court, an Appellate Division
of the Supreme Court of New York denied the defendants' motion to dismiss
and granted an injunction pendente life.0 Three objections were found to
the proposal. (1) Failure of the New York statute authorizing classification and reclassification of corporate stock 7 expressly to provide for the conversion of existing permanent stock into callable shares was taken as an
indication that no such authority was contemplated. Charter amendment
altering these terms of the stockholders' contract was considered to create
a new right in favor of the corporation and correspondingly to destroy the
stockholders' "absolute ownership," a drastic change which was not regarded
as a "reclassification" within the meaning of Section 36 (G). (2) If the
statute did authorize such a scheme, the court held, its application to the
instant situation would violate the impairment of obligations clause of the
federal constitution,8 since the Queens Company had issued its preferred
stock prior to the enactment of the statute. (3) The objecting stockholder's interest would he protected in any event on the principle that "all
changes in corporate charters made under the reserved power must be reaInasmuch as the
sonable, and not arbitrary, and made in good faith."
court, on motion to dismiss, had to accept as true the allegation that the
plan did not reflect the honest and unbiased judgment of the directors of
the Queens Company and was sponsored by them, not in the interest of
that corporation and all its stockholders, but to the advantage of the Edison
Company, with which the merger was desired, this standard was not satisfied.
These three grounds of decision fairly exhaust the objections which are
commonly urged to defeat proposed changes to corporate charters. None is
inflexible. Where an alteration has the functional justification of complementing managerial policy1 0 and does not deprive the stockholder of what
6. Breslav v. N. Y. & Queens Electric Light & Power Co., 249 App. Div. 181,
291 N. Y. Supp. 932 (2d Dep't 1936), aff'd without opinion, N. Y. Ct. of App., March
16, 1937.
7. N. Y. STOCK

CORP. LAW

§ 36 (G).

8. U. S. CoNsT. ART. I, § 10. Accord: Yoakam v. Providence-Biltmore Hotel Co.,
34 F. (2d) 533, 543-547 (D. R. I. 1929), (1930) 15 CORN. L. Q. 279, (1930) 43 HARV.
L. REV. 656, (1930) 28 MICH. L. REv. 1009, (1930) 14 MmI. L. REV. 413; Keller v.
Wilson & Co., Del. Sup. Ct.. Nov. 10, 1936, rez/g 180 Ati. 584 (Del. Ch. 1935).
9. Breslav v. N. Y. & Queens Electric Light & Power Co., 249 App. 181, 189,
291 N. Y. Supp. 932, 941 (2d Dep't 1936), aff'd without opinion, N. Y. Ct. of App., March
16, 1937. Accord: Outwater v. Public Service Corp.. 103 N. J. Eq. 361, 143 Atl. 729

(Ch. 1928). See

BERLE AND

MEANS,

'MODERN CORPORATION

AND

PRIVATE PROPERTY

(1932) cc. 4, 7, especially at 267-270.
10. Davis v. Louisville Gas & Electric Co., 16 Del. Ch. 157, 169, 142 Ati. 654,
659 (Ch. 1928): "The defendant [company] justifies the proposed change as one that
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the court may consider to be too substantial a right, the reserved power of
the state to amend is frequently invoked to overrule objections to a retroactive application of the statute under which the charter amendment is
adopted. For example, under statutes passed after issue of the security,
1
amendments have been sustained making non-assessable stock assessable, '
changing participation in dividends,2 " and authorizing the issuance of preferredla and no par stock.14 On the other hand, if the proposed alteration
is deemed to invade the enjoyment by a stockholder of what is thought to
be a tangible and substantial right, perhaps already measured in money,
this right will be protected against impairment, even if opposed to considerations of managerial convenience or need. For this reason, amendments cancelling accumulated dividends on cumulative preferred stock,15 and extin0
guishing a sinking fund for the compulsory redemption of similar shares
have been enjoined on the suit of objecting stockholders, at least where the
statutes purporting to authorize these changes were not on the books when
the securities were issued.17
is for the best interest of the corporation and for the stockholders as a whole. The
company is a growing one and is in need of additional funds for its expansion. Such
additional funds, it says, can be best and most advantageously obtained by the sale
of its A stock. Sale of that stock with its present redemption feature and its restricted
dividend participations cannot in the judgment of the managing board of directors be
effected in sufficient amount to meet the company's needs and upon terms regarded
as advantageous. The complainants disagTree with this view. We have then a conflict
in view between the responsible managers of a corporation and an overwhelming majority of its stockholders on the one hand and a dissenting minority on the othera conflict touching matters of business policy, such as has occasioned innumerable
applications to courts to intervene and determine which of the two conflicting views
should prevail. The response which courts make to such applications is that it is not
their function to resolve for corporations questions of policy and business management
The directors are chosen to pass upon such questions and their judgment unless shown
to be tainted with fraud is accepted as final. The judgment of the directors of corporations enjoys the benefit of a presumption that it was formed in good faith and as
designed to promote the best interests of the corporation they serve." See also notes
11-14, infra.
11. Somerville v. St. Louis Mining & Milling Co., 46 Mont. 263, 127 Pac. 464
(1912) ; Gardner v. Hope Ins. Co., 9 R. I. 194 (1861). But cf. Garey v. St.Joe
Mining Co., 32 Utah 497, 91 Pac. 369 (1907).
12. Davis v. Louisville Gas & Electric Co., 16 Del. Ch. 157, 142 Atl. 654 (CI. 1928),
cited supra note 4.
13. Hinckle" v. Schwarzschild & Sulzberger Co., 107 App. Div. 470, 95 N. Y.
Supp. 357 (1st Dep't 1905).
14. Grausman v. Porto Rican-American Tobacco Co., 95 N. J. Eq. 155, 121 Adt.
895 (Ch. 1923), aff'd, 95 N. J. Eq. 223, 122 AtL 815 (1923).
15. Keller v. Wilson & Co., Del. Sup. Ct, Nov. 10, 1936, (1937) 31 ILL. L. Rzv.
661, (1937) 35 MicH. L. REV. 620, (1937) 85 U. OF PA. L. REv. 537; see Comment
(1937) 46 YALE L J. 985; (1937) 23 VA. L. REv. 579.
16. Yoakam v. Providence-Biltmore Hotel Corp., 34 F. (2d) 533 (D. R. I. 1929).
17. The Kcller case, cited mtpra note 15, also cast doubts as to whether a charter
amendment cancelling arrears accumulated on cumulative preferred stock, even though
adopted under a statute enacted before the issue of the security affected, could operate
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Where the preferred stock certificate prescribes unequivocally that the
security it represents shall be redeemed at a fixed sum on a definite date, 18
and a charter amendment adopted pursuant to a statute authorizing amendment "without limitation,"' 9 which has been enacted after the issuance of
the stock, extends the date of redemption, the alteration has been held ineffective to bar a stockholder from forcing the corporation to redeem at the
time originally specified. 20 Whether the same result would follow if the
statute were on the books prior to the issuance of the security which is
being amended is open to conjecture. If the investor should be deemed,
however, under a broad statute of this sort, to have taken his stock subject
to the possibility of having its redemption date altered by subsequent charter
amendment, stock purporting to be redeemable on presentation at a definite
date would in fact be callable at the option of the corporation. The redemption feature would, in this event, be illusory and its special usefulness as an
inducement to investors would be severely limited.
Similar considerations of business policy apply in a situation like that
involved in the contemplated Queens merger to support the court's decision
against allowing permanent stock to be made redeemable in the absence
of specific legislative authorization. Although such a statute, when applied
to stock issued after its adoption, should present no problem of impairing
the obligation of contract, it would render any non-callable feature no less
deceptive and would tend, consequently, to eliminate from the financial world
a type of security which on occasion has proved useful. A legislature which
desired such a result might reasonably be expected to manifest its intention
in unequivocal terms.

REGULATION

OF TIE TERMS OF SECURITY

OFFERINGS UNDER

UTILITY HOLDING COMPANY ACT OF

TIE PUBLIC

1935*

As A MEANS of reinforcing hitherto inadequate state regulation of utilities
which are components of interstate holding company systems, the Public
Utility Holding Company Act of 19351 vests the Securities and Exchange
retrospectively to cancel arrears accumulated prior to the adoption of the charter amendment.
18. Stock of this type is commonly referred to as a hybrid security. See Comment
(1936) 45 YALE L. J. 907.
19. MIcH. ComP. LAws ANN. (Mason, Supp. 1933) § 10135-43.
20. Sutton v. Globe Knitting Works, 276 Mich. 200, 267 N. W. 815 (1936), (1936)
4 U. OF CHI. L. REv. 139. It has been similarly held that the holder of a bond containing an absolute promise to pay is not bound by an extension agreement made by

75% of the bondholders. Kaleta v. Archer Coal & Material Co., 5 N. E. (2d) 879
(Ill. App. 1936); see Comment (1937) 46 YALE L. J.985.
*In the matter of the Kansas Electric Power Company, Securities and Exchange
Commission, Dec. 14, 1936. Holding Company Release No. 486.
1. 49 STAT. 803 (1935) 15 U.S. C. § 79 (Supp. 1936). For general discussion

of the Act, see Comment (1936)

45 YALE L. J.468.
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Commission. with plenary powers over the issuance of securities by interstate holding companies and their subsidiaries. 2 The Act requires that before
a registered holding company or one of its subsidiaries issues securities, a
declaration must be filed setting forth facts showing compliance with certain
= 3
standards to the Commission's satisfaction.
Section 7, after limiting the
permissible types of securities and the purposes for which they may be issued,
lays down various criteria by which the Commission is to be guided in
passing on new offerings: the issue must be reasonably adapted to the earning power of the declarant and other companies of the same holding company
system; it must be necessary or appropriate to the economic and efficient
operation of the declarant; financing fees incurred in connection with its
sale and distribution must be reasonable; a contingent liability assumed in
the guarantee of the issue of another company must be a proper risk; the
terms and conditions of sale must not be detrimental to the interest of investors and consumers; and the issue must be approved by the public service
commissions of the states in which the declarant is doing business.
In order to establish the requisite foundation for the exercise of these
broad powers, the Commission has developed elaborate machinery for'the
analysis of new offerings. 4 The holding company systems have been divided,
largely on the basis of geographic lines, into eight groups. Each is under
the observation of a senior analyst, other analysts, accountants, and an engineer and attorney who are familiar with the background of the various companies in their respective groups and can analyze the declaration with a
minimum of delay. A few days after the filing of the declaration, a date is
set for a hearing before a trial examiner, notice of which is given wide2. An unsound capitalization may affect utility rates both by causing the management to adopt a short-sighted rate policy in order to meet required interest and
expected dividend payments, and by influencing the commissions and the courts in
dealing with the "fair value" of the property and the "fair rate of return," the two
determinants of consumers' rates. For a thorough discussion, see BoN=GnT, RAL-

(1920) 13-44.
Since the holding company is under constant pressure to make a return on its own
securities, its financial practices have a similar but less direct effect on the rate and
service policies of the subsidiary operating compsiies which are the source of its income.
lOAD CArrAUzATioir

And, to the e-xtent that the holding company is affected by the dividend record of

each of its subsidiiries, it acts as a conduit in impressing upon each such subsidiary
the impact of the financial condition of all the others. Consequently, the state commissions' lack of jurisdiction over the financial practices' of the holding company and
its foreign subsidiaries has made their control over domestic utilities ineffective. See
FEDERAL TRADE Com'missION REPORT, UTnrrv CORPORATXONS (1935), 70th Cong., 1st
Sess.,

SEN. Doc. No. 92, pt. 72A, p. 871.

BONBRIGnT AN. 26EAixs, TnE HoLDrTG

Cow.PANY (1932)

c. 6; Lilienthal, The Regulation of Public Utility Holdirg Cow,panics (1929) 29 CoL. L. REv. 401, 412. Heilman, The Control of Interstate Utility
Capitalization by State Commissions (1916) 24 J.PoLt EcON. 474.
3. The form of the declaration is illustrated in 3 C. C. H. St. and Bonds Serv.
(1935) 18376.
4. Communication from the Securities and Exchange Commission to the YAx=n
LAw JOURNAL,

Feb. 25, 1937.
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spread publication.5 At the hearing all interested parties are allowed to voice
their views, and the declarant is permitted to insert in the record any
pertinent information which has been omitted from the declaration. All witnesses are subject to examination by counsel for the Commission. The trial
examiner prepares a summary report of the evidence adduced at tile hearing,
and the senior analyst and his staff also file a more comprehensive report
based on the data in their possession. On the basis of these reports and the
whole record, the Commission, pursuant to the terms of the Act, may either
approve the offering or issue a stop-order forbidding the sale.
A majority of the Commission's orders on security offerings have been
short formal statements approving the declaration, but a recent decision
dealt with several potentially significant problems. 6 The declaration concerned the issuance of first mortgage bonds by an operating utility whose
common stock was wholly owned by the Middle West Corporation, a registered holding company. The financing arrangements were exclusively controlled by the Finance Committee of an affiliated service company of the
Middle vest chain, and the evidence at the hearing before the trial examiner
pointed to an absence of negotiation at arm's length between the Finance
Committee and the bankers' syndicate which was to float the issue. Furthermore, the trustee under the bond indenture, the Bankers Trust Company, was
the largest single stockholder of the holding company and thus had an interest in the declarant mortgagor regarded by the entire Commission as inconsistent with its duty to protect the interests of the mortgagee bondholders.
A majority of the Commission conceded that on principle both the underwriting arrangements and the trustee's duality of interest were to be deplored,
and hinted that such practices would not be countenanced in the future. 7
However, the declaration was ratified, on the ground that the savings to be
obtained by the declarant from a prompt financing outweighed the desirability
of an assertion of principle especially in view of the fact that the trustee
had resigned after proceedings were instituted. Commissioner Healy wrote
a dissenting opinion, in which Commissioner Douglas concurred.
Arrangements for the financing of new security offerings are generally
determined by a process of bargaining between the utility and an investment banker with whom it has an established connection. 8 Both opinions in
the instant case suggest, however, that the declarant should have stimulated
5. The Commission's order for the hearing is published in the Federal Register,
and copies are sent to the interested State Commissions' and to the mayors of the
five principal cities served by the declarant. Ibid.

6. In the matter of the Kansas Electric Power Company, Opinion of the Securities
and Exchange Commission, Holding Company, Dec. 14. 1936, Release No. 486.

7. The majority decision announces a change in the Commission's rules on the
submission of information concerning financing arrangements which should have the

effect of obviating the situation in the present case. Except in instances where the
issue is sold by competitive bidding. declarants must now file this information at least
a week before the proposed effective date of the declaration instead of four days before,
as in the instant case. In the matter of the Kansas Electric Power Co., op. cit. siupra
note 6, at p. 6.
8. See DEWINc, THE FINANCIAL POLICY OF CORPORATIONS (3d ed.
et seq.; WILLIS AND BOGEN, INVESTMENT BANKING (1929) 375 et seq.

1934) 954
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competitive bidding among investment bankers in order to secure more
advantageous terms. Proponents of competitive bidding claim that it decreases the cost of capital, widens the market for securities, and minimizes
banker domination of the issuer. 9 They point to the apparently successful
employment of competitive bidding in the merchandising of municipal bonds,
railroad equipment trust obligations,10 and bond offerings of the Massachusetts and New Hampshire utilities." In opposition, it is, argued that
because of the heterogeneous nature of utility properties, the necessarily
cursory preliminary investigations by competing bankers will not produce
as accurate and complete information as a single banker would acquire in
handling all the utility's financing; that destruction of bankers' customary
distribution channels will cause a long run increase in financing costs; that
the utilities will lose valuable contacts with bankers; and that new offerings
will be overbid when the market is good and underbid when it is poor.12
The validity.of neither argument is proved, however, and it is unlikely,
despite this opinion, that the Commission is prepared at present to embark
on a program requiring competitive bidding for all issues. But if the present
system of bilateral bargaining is accepted, propriety and the policy of *the
Act require that the parties should be in a position to conduct negotiations
at arm's length. This element was absent in the instant case. Becker and
Company, head of the underwriting syndicate, and one of the other members of the syndicate controlled substantial blocks of the common stock of
the Middle West Corporation.' 3 Moreover, a member of the Finance Committee which conducted negotiations for the declarant was a director of a
bank with which the Becker firm had maintained business dealings and in
9. See VILLIS AXD BOGE , op. cit. supra note 8, at 381; ci. aWestern Maryland
Equipment Trust Certificates, Series D, 111 I. C. C. 434, 436 (1926).
10. Competitive bidding in connection with the sale of equipment trust obligations
is approved in 3-A SHARFMAN, THE INTERSTATE CoMMERcE Co nmssiou (1935) 57
et seq. But cf. Union R. R. Co. Equipment Trust Certificates of 1936, 212 I. C. C.
413 (1936) (19 requests by bankers for information but only two bids); Delaware,
Lackawanna and Western R. R. Co. Equipment-Trust Certificates, 212 I. C. C. 46
(1936) (two bids made for one series, one bid for another).
11. In Massachusetts competitive bidding for bond issues is mandatory. MLss.
GEN.

LAws (1932)

c. 164, § 15.

The New Hampshire Public Service Commission

has required competitive bidding pursuant to its power to authorize the issuance of
securities when "in its judgment the issue of such securities upon the terms proposed
is in the public good:' N. H. Pun. LAws (1926) c. 241, §3. The Commission has
indicated that it will demand competitive bidding only whet conditions favor its use.
Public Service Company of New Hampshire, 17 N. H. P. S. C. 369-71 (1935). For
a discussion of the results in both states, see "VATERnA., PeaLIC UTIITY F.n'A;clm ;
1930-35 (1936) 64 ct seq.
12. See WILLs AXnD BOGEN, 1o. cit. supra note 9; Frederick, Federal Regulation
of Railway Securities uder the' Transportation Act of i93o (1929)

37 J. Por

ECON.

175, 194; Waterman, op. cit. supra note 11, at 67 ci seq.; Bonds of Chicago Union
Station Co., 86 I. C. C. 529, 531 (1924).
13. The two underwriters controlled 430,000 of the 4,300,000 shares of the Middle
West Corporation's common stock. Record, pp. 17, 37, in the Matter of the Kansas
Electric Power Company.
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which it controlled a large stock interest.1 4 The effect of these interlocking
relationships is revealed in the wide bankers' spread of 232 points. 15 This
the underwriters sought to justify on the basis of risk. But the declarant's
financial position was strong ;16 the public offering price had already discounted the various factors which might have enhanced the difficulties of
selling the issue to the public;17 and the underwriters had expressly delimited their risk by the insertion in their contract of a typical "hedge"
clause allowing them to withdraw from their commitment upon the occurrence of any one of a variety of specified contingencies at any time before the
actual offering to the public.18
The Commission found the duality of the trustee's interest similarly objectionable. The trustee alone is in a position to protect the interests of a
widely diffused group of security holders, many of whom are influenced
to purchase by the prestige of the trustee, and most of whom never read
bond indentures.'9 The existence of a conflicting interest has led in the past
to extensive injury to investors. Protected by exculpatory clauses, trustees
which were also owners of the equity have drained the debtor's assets before
foreclosing the bondholders' mortgage; others have subordinated the duty
owed to investors in order to protect their own short-term loans to the
debtor.20 A representative of the trustee in the instant case admitted in
14. Id. at 87, 107 et seq.
15. The underwriter's spread for 16 other utility issues offered to the public in
1936 averaged slightly less than 2 points. Id, Commission's Exhibit No. 5.
16. The declarant's earnings for the year ending Sept. 30, 1936 covered the interest
requirements of the old capital structure 2.68 times, and of the new, 4.21 times.
Declarant had failed to pay a dividend on its common stock in only one year, and in
that year it earned over $100,000 which was available for common stock dividends.
Id. at 31.

17. The most important of these factors were the small size of the issue, the
lack of a sinking fund, and the limited market resulting from the fact that the offering
was not a "legal" investment for savings banks and trust companies in most states.
Id. at 24, 27.
18. This clause gave the underwriters the power to cancel the agreement "if
prior to the public offering date there shall be any change in the financial condition
of the Company or in the existing operating, political, economic or market conditions
which in the judgment of such number of Underwriters as have together agreed to
purchase more than 50% in aggregate principal amount of the Bonds renders it impracticable or inadvisable to consummate the public sale of the Bonds. .

.

. " Id.

Underwriting agreement, p. 12. Clauses of this kind are discussed in Gourrich, Investment Banking Methods Prior to and Since the Securities Act of 1933 (1937) 4 LAw
AND CONTEMP. PROB., 44, 56.
19.
GATION

SECURITIES
OF THE

AND EXCHANGE COMMIssIoN,

WVORK,

ACTIVITIES,

PERSONNEL

REPORT ON THE STUDY AND
AND

FUNCTIONS

OF

INVESTI-

PROTECTIVE

AND

VI, TRUSTEES UNDER INDENTURES (1936).
20. Id. at 80 et seq.; Posner, The Trustee and the Trust Indenture: A Further
Study (1937) 46 YALE L. J. 737; Comment (1936) 46 YALE L. J. 97; Starr v. Chase
National Bank, N. Y. L. J., Sept. 21, 1936, (1937) 46 YALE L. J. 866, (1937) 37 COL.
L. REV. 130 (trustee cannot protect own loan to detriment of bondholders); Northampton Trust Co. v. Northampton Traction Co., 270 Pa. 199, 112 Atd. 871 (1921)
(single firm cannot act as trustee for three bond issues of same debtor) ; Marshall
REORGANIZATION COMMITTEES, PART
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the hearing before the trial examiner that such conflicts should be avoided,
but justified the trustee's position on the ground that it intended to divest
itself of the interest in the equity before any definite conflict might be precipitated. 21 But while it is true that many of the most striling instances
of dereliction by trustees have come at or after default, it is the opinion
of the Commission that security holders will not receive adequate protection
unless, at the time the indenture delineating their rights is .drafted, they.
are represented by a trustee which is not only free from any conflict of
interests, but will take active and affirmative steps in their behalf.
Both the majority and dissenting commissioners agreed that the behavior
under consideration in the instant case violated the standards of business
behavior which they read into Section 7 of the Act. The majority view that,
under the circumstances at the time the case was decided, the violations
should be condoned in order to prevent unnecessary financial loss to the
declarant, is not entirely persuasive. A re-negotiation of the issue might
have resulted in a smaller spread with a consequent saving to the declarant.
And, as the dissenting opinion points out, if a loss had ensued, it would
have been borne only nominally by the declarant but actually by the holding
company which was responsible for the practices. Probably an unexpressed
reason for.the majority's stand was its desire to proceed slowly in developing relations with the holding companies, which for the most part have
been intransigently opposed to the new regulation.P Yet the practices involved in this case were the kind that the Act was drafted to prevent, and
it is to be hoped that the Commission will carry out its threat to eliminate
such behavior in the future.
However, the Commission's excoriation of the trustee's duality of interest
is significant. It indicates that the Commission intends to employ its powers
under the Holding Company Act to secure compliance with the standards
of behavior for corporate trustees under indentures set forth by the Commission in a recent report 24 - standards which impose stricter fiduciary
obligations upon such trustees than those now prevalent in the financial
community. Moreover, the Commission's discussion of this matter under the
Holding Company Act has the effect of focussing attention on the fact that
& Ilsley Bank v. Guaranty Investment Co., 213 ,Vis. 415, 250 N. V. 862 (1933)
(trustee which was also an owner of the equity cannot recover expenses incurred in
the maintenance of the debtor's property).
21. Record, op. cit. supra note 13, at 81. However, in light of the Commission's
opinion the Bankers Trust Co. resigned as trustee a few days after the hearing before
the trial examiner.
22. The trustee's representative in the instant case testified that his firm considered itself only "technically" a party to the indenture, and never participated actively
in the drafting of such agreements [Record, op. cit. supra note at 77].
23. In "this respect the instant case appears analagous to Bonds of New York
Central R. R., 65 I. C. C. 172 (1920), an early decision of the Interstate Commerce
Commission under the Transportation Act of 1920 which ratified a questionably large
banker's fee but indicated that in the future such fees would be subject to critical
scrutiny.
24. Op. cit. supra note 19.
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the duality of interest at issue in the instant case probably cannot be prevented under the Securities Act, and it foreshadows a policy of extending
to all investors the protection which is at present 25limited to investors in
securities declared under the Holding Company Act.

CONSTITUTIONALITY

OF

STATE

STATUTE

LIMITING

INJUNCTIONS

IN

LABOR DISPUTES*

statutes of the .,Norris-LaGuardia type1 "represent the
latest and most comprehensive effort 2 on the part of Congress and state
legislatures to immunize labor from abuses of the judicial process. The next
question is the extent to which the courts, in the process of interpreting and
"clarifying" this legislation, will give effect to its policy.
These statutes declare yellow dog contracts unenforceable, limit the issuance of injunctions in "labor disputes," regulate procedure when an injunction is sought, and grant jury trials to all persons charged with indirect
contempt of injunctive orders. At the outset, the provisions curtailing the
issuance of injunctions in labor controversies face constitutional attacks on
ANTI-INJUNCTION

25.

See Posner, op. cit. supra note 20, at 800.

*American Furniture Co. v. International Brotherhood, 268 N. W. 250 (Wis.
1936); Senn v. Tile Layers Protective Union, 268 N. W. 270 (Wis. 1936).
1. 47 STAT. 70 (1932), 29 U.S.C. § 101 (1934). Similar legislation has been
enacted in thirteen states. COLO. SEss. LAWS (1933) c. 59; IDAHO SEss. LAWS (1933)
c. 215; IND. STAT. ANN. (Bums, 1933) § 40-501 et seq.; LA. GEN. STAT. ANN. (Dart.,
1932) §4379.5 ct seq.; MD. ANN. CODE (Flack, Supp. 1935) art. 100, §65 et seq.;
MASS. ANN. LAWS (Lawyer's Co-op., 1933) c. 149, §§ 20A-20C, c. 214, § 9A, c. 220,
§§ 13A-13B; MINN. STAT. (Mason, Supp. 1936) §4260-1 et seq.; N. Y. Civ, PRAc.
AcT (1935) §§876a, 882a; N. D. LAWS (1935) c. 247; ORE. CODE ANN. (Supp. 1935)
§49-1901 et seq.; UTAH LAWS (1933) c. 15; WASH. REV. STAT. ANN. (Remington,
1932) §7612-1 et seq.; Wis. STAT. (1935) §103.51 ct seq. Other states have enacted
less comprehensive legislation intended to limit the issuance of injunctions in labor
disputes. ARIz. REV. CODE ANN. (Struckmeyer, 1928) §4286 et seq.; ILL. REV. STAT.
(1935) c. 22, par. 58; KAN. GEN. STAT. ANN. (Corrick, 1935) §60-1104 et seq.;
c. 261; N. H. PUB. LAWS. (1926) c. 380, § 27, as amended by
MAINE LAWS (1933)
LAWS (1935) c. 46; N. J. Co.mp. STAT. (Supp. 1930) §107-131a; PA. STAT. ANN.
(Purdon, 1931) tit. 43, §§202-204; R. I. ACTs AND RESOLVES (Jan. 1936) c. 2359;
Wyo. REV. STAT. AN. (Courtright, Supp. 1934) § 63-201 ct seq.; Cf. CAL. GEN. LAWs
(Deering, 1931) act 1605; MONT. REV. CODES ANN. (Anderson & McFarland, 1935)
§9242; OKLA. STAT. (Harlow, 1931) § 10878. See Riddlesbarger, State Anti-lnjunction Legislation (1935) 14 ORE. L. REV. 501.
2. For a history of earlier legislation, see WITE, THE GOVERNmENT IN LADOR
DISPUTES (1932) 265 ct seq.; FRANKFURTER AND GREENE, TiE LABOR INJUNCTION
(1930) 134 ct seq.; Hellerstein, Picketing Legislation and the Courts (1932) 10 N. C.
L. REV. 158.
3. For discussion of the constitutional question, see Fraenkel, Recent Statutes
Affecting Labor Injunctions and Yellow Dog Contracts (1936) 30 ILL. L. REV. 854;
Riddlesbarger, supra note 1; Simpson, Constitutional Rights and the Inditstrial Strug-

1937]

NOTES

1065

two grounds: (1) that the legislation, if construed as changing substantive
rights, deprives the employer of his property without due process of law,
since acts are made lawful which the employer could previously have enjoined; (2) -that the legislation, if construed merely to affect the employer's
remedy of injunction against unlawful acts, preserving other remedies, is

unconstitutional, either as denying employers the equal protection of the
laws by refusing them an injunction against one group alone, their employees; or as representing an unconstitutional encroachment under state
constitutions upon the judicial power of the courts. The federal statute has
apparently surmounted constitutional hazards, although it has not yet been
construed by the Supreme Court. The provisions restricting the issuance
of injunctions have been held not to change substantive law but merely to
affect the employer's remedy, and hence to involve no denial of due process,4
since the lower federal courts are created by Congress and not by the Constitution, and their powers, including the power to issue injunctions, can
constitutionally be limited by Congress.5 The constitutionality of similar
state legislation, enacted in over a dozen states, is more doubtful, although
such acts have been generally upheld, in the absence, thus far, of an autlioritative ruling by the Supreme Court.0 The prohibitions upon the issuance

of injunctions have been held constitutional by the highest courts of four

states, 7 while similar provisions of a less comprehensive statute were upheld
in Illinois.8 The opposite result was reached in advisory opinions by the
Massachusetts and New Hampshire courts, on the ground that the statutes
were class legislation which denied equal protection of the laws;0 and the
gle (1924) 30 V. VA. L Q. 125; Comment (1935) 33 MiciL.
I REv. 777; Comment
(1935) 13 N. Y. U. L. Q. REv. 92; Comment (1936) 11 Wxs. L REV. 552.
4. See Levering & Garrigues Co. v. Morrin, 71 F. (2d) 284, 287 (C. C.A. 2d,
1934), cert. denied, 293 U. S. 595 (1934).
5. See Levering & Garrigues Co. v. M.forrin, 71 F. (2d) 284, 287 (C. C.A. 2d,
1934), cert. denied, 293 U. S. 595 (1934); United Electric Coal Companies v. Rice,
80 F. (2d) 1, 5 (C.C. A. 7th, 1935), cert. denied, 297 U. S. 714 (1936); Cinderella
Theatre Co. v. Sign Writers' Union, 6 F. Supp. 164, 168 (E. D. Mich. 1934).
6. The case of Senn v. Tile Layers Protective Union, 268 N. V. 270 (Wis. 1936),
involving the Wisconsin Anti-Injunction Act, is now before the Supreme Court.
7. Labor Union No. 26 v. City of Kokomo, 5 N. F. (2d) 624 (Ind. 1937);
Dehan v. Hotel & Restaurant Employees, 159 So. 637 (La. App. 1935); Starr v.
Laundry & Dry Cleaning Workers' tnion, 63 P. (2d) 1104 (Ore. 1936); American
Furniture Co. v. International Brotherhood of T., C. and H. of A, 263 N. IV. 250
(Wis. 1936). The New York Act was upheld in a lower court. Aberdeen Restaurant
Corp. v. Gottfried, 158 Misc. 785, 285 N. Y. Supp. 832 (Sup. Ct. 1935); Thomp-.n
v. Boekhout, 291 N. Y. Supp. 572, 578-582 (App. Div., 4th Dep't 1936) ; ef. Kronowitz
v. Schlansky, 156 Misc. 717, 282 N. Y. Supp. 564 (Sup. Ct. 1935).
8. Fenske Bros. v. Upholsterers' Internat'l Union, 358 Ill. 239, 193 N. B. 112

(1934), (1935) 30 ILL L. REv. 237. A much attenuated statute was upheld in New
Jersey. Bayonne Textile Corp. v. American Fed. of Silk Workers, 116 N. J. Eq. 146,
172 At. 551 (1934); cf. Greenfield v. Central Labor Council, 104 Ore. 236, 192 Pac.
783 (1920).
9. In re Opinion of the Justices, 275 Mass. 5S0, 176 N. E. 649 (1931); In re
Opinion of the Justices, 86 N. H. 597, 166 AtL 640 (1933). Cf. Truax v. Corrigan,
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Supreme Court of Washington held the statute invalid as an unconstitutional legislative encroachment upon the judicial power of the Court under
the state constitution.1" Of the state courts validating anti-injunction legislation, the tribunals of Wisconsin, Illinois and Indiana evaded consideration
of the equal protection clause by holding that the statutes changed the substantive law and legalized peaceful picketing. As so construed, the statutes
were held a valid exercise of the state police power.1 , The other courts,
while apparently holding that the legislation merely affected the employer's
remedy of injunction, upheld the enactments without discussing the rele12
vancy of the equal protection clause.
Although anti-injunction legislation of the Norris-LaGuardia type has,
on the whole, received favorable treatment from the courts on the constitutional issues, restrictive and unsympathetic judicial interpretation of the
statutes has tended in a number of cases to nullify their policy.18 In some
instances the statute has been flatly disregarded 14 or the evidence overridden.1 5 A more serious threat to the efficacy of the legislation lies in the
unduly limited definition of a "labor dispute" adopted by certain courts.
In the teeth of statutory language, a number of courts have held that no
"labor dispute" was involved, and the ban against injunctions therefore
inapplicable, where the disputants did not stand in the employer-employee
257 U. S. 312 (1921); Bogni v. Perotti, 224 Mass. 152, 112 N. E. 853 (1916); Bull
v. International Alliance, 119 Kan. 713, 241 Pac. 459 (1925). On the value of advisory
opinions as precedents, see Starr v. Laundry and Dry Cleaning Workers' Union, 63 P.

(2d) 1104, 1106 (Ore. 1936).
10. Blanchard v. Golden Age Brewing Co., 63 P. (2d) 397 (Wash. 1936).
11. Truax v. Corrigan was distinguished on the ground that there the Supreme
Court of Arizona construed the state statute as legalizing such inherently illegal acts

as intimidation and libel. Fenske Bros. v. Upholsterers' Internat'l Union, 358 Ill. 239,
251-253, 193 N. E. 112, 118-120 (1934); American Furniture Co. v. International
Brotherhood of T., C. & H. of A., 268 N. W. 250, 260-262 (Wis. 1936).
12. Dehan v. Hotel & Restaurant Employees, 159 So. 637 (La. App. 1935);
Bayonne Textile Corp. v. American Fed. of Silk Workers, 116 N. J. E. 146, 172 Atl.
551 (1934); Aberdeen Restaurant Corp. v. Gottfried, 158 Misc. 785, 285 N. Y. Supp.
832 (Sup. Ct. 1935); cf.

Starr v. Laundry & Dry Cleaning Workers' Union, 63 P.

(2d) 1104, 1107 (Ore. 1936).
13. But on the whole, anti-injunction legisation of the Norris-LaGuardia type

has demonstrated its effectiveness. It is estimated that the New York Act reduced
the number of labor injunctions issued by New York courts from an average of 100
a year during the depression years to 10 during the first year the statute was in

effect. See (1935) 4 I. J. A. BuLL. No. 7, 1; (1936) 5 I. J. A. BULt. 5. But cf.
Cooper, The Fiction of Peaceful Picketing (1936) 35 Mxcn. L. Rev. 73.
14. Cf. Hedges-Walsh-Weidner Co. v. Duffy, C. C. H. (1935) Labor Law Serv.
16,066 (D. C. Tenn. 1934); Grandview Dairy v. O'Leary, 158 Misc. 791, 285 N. Y.
Supp. 841 (Sup. Ct. 1936); see (1934) 3 I. J. A. BULL. No. 5, 5. Hertzig Corp. v.
Gibbs, 3 N. E. (2d) 831 (Mass. 1936) (without mention of the statute), (1937) 31
ILL. L. Rev. 691.
15. Remington Rand v. Crofoot, 248 App. Div. 356, 289 N. Y. Supp. 1025 (4th
Dep't 1936); see (1936) 5 I. J. A. Bum-. 38.
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relation.1 6 With somewhat more realism, the courts have tested the presence
of a labor dispute by examining the plaintiff's status in the central controversy; thus, where A and B were involved in a labor dispute within the
terms of the act, and A to bring pressure on B peacefully picketed C-the
owner, in one case, of the house in which B lived,17 or, in another case, a
injunction vras
purchaser from B engaged in a different industry18 -an
granted C against this variety of secondary boycott, the courts apparently
holding that the statute was not applicable since no labor dispute was involved between plaintiff C and defendant A, 10 although a labor dispute unquestionably existed between A and B.20 A further loophole in the legislation has been developed by the courts through the concept of "illegal purpose." At common law, labor activities otherwise privileged might be enjoined if either the method or purpose of the picketing, strike or boycott
was unlawful. 21 The anti-injunction statutes sought to make the test of
illegality objective by defining the "labor disputes" as to which peaceful
labor activities were immune from injunction. Nevertheless the doctrine of
"illegal purpose" has been resurrected by certain of the courts, so that in
several cases, peaceful picketing of a retail outlet of the plaintiff was enjoined
because such picketing constituted an "illegal" secondary boycott.c Further,
16. United Electric Coal Companies v. Rice, SO F. (2d) 1 (C.C.A. 7th, 1935),
cert. denied, 297 U. S. 714 (1936), (1936) 45 Yzm.n L J. 1320, (1936) 36 CoL .L. L-v.

157; Lauf v. E. G. Shinner & Co., 82 F. (2d) 63 (C. C.A. 7th, 1936); Scavenger
Service Corp. v. Courtney, 85 F. (2d) 825 (C. C.A. 7th, 1936); Safevay Stores v.
Retail Clerks' Union, 184 Wash. 322, 51 P. (2d) 372 (1935); see (1936) 4 L
BULL. No. 11, 1; Comment (1936) 84 U. op PA. L. REv. 771.

3. A.

17. 1136 Fifth Avenue Corp. v. Holstrom, N. Y. L J., Aug. 19, 1935, p. 501,
col. 1 (Sup. Ct., N. Y. County); see (1936) 5 I. J. A. Bu.. 5, 9.
18. Scharf v. John Doe, N. Y. L. J., Nov. 26, 1935, p. 2077, col. 2 (Sup. Ct.,
N. Y. County); see (1935) 4 L J. A. BLu.. No. 7, 1, 9-10. Compare aklo Trisd
Operating Corp. v. Bender, N. Y. L. J., May 1, 1936, p. 2235, col. 1 (Sup. Ct., Kings
name
industry
County). Where plaintiff, the purchaser from the manufacturer, is in the
as the picketing union, the statutes should be applicable; cf. Goldfinger v. Feintuch,
159 Misc. 806, 288 N. Y. Supp. 855 (Sup. Ct. 1936).
19. But cf. United States v. Weirton Steel Co., 7 F. Supp. 255 (D. DeL 1934).
20. Hydrox Ice Cream Co. v. Doe, 159 Misc. 642, 289 N. Y. Supp. 633 (Sup. Ct.
1936); National Neon Sign Co. v. John Doe, N. Y. L. J., Jan. 17, 1936, p. 303, col 4
(Sup. Ct., N. Y. County). As to the applicability of the acts in secondary boycott
situations, cf. (1936) 5 I. J. A. BuL. 5, 7-9; Comment (1932) 30 Mc] I. Rmv.
1257, 1265-1268; Comment (1936) 14 N. Y. U. L Q. REv. 83, S9-90.
21. Waitresses' Union v. Benish Restaurant Co., 6 F. (2d) 563 (C. C.A. Gth,
1925); Gevas v. Greek Restaurant Workers' Club, 99 N. J. Eq. 770, 134 At. 309
(Ch. 1926); Keith Theatre v. Vochon, 187 At. 692 (Maine 1936); Heitkemper v.
Central Labor Council, 99 Ore. 1, 192 Pac. 765 (1920) ; see FaRrunm MM Grmn,
op. cit. supra note 2, at 24 et seq.
22. Cf. Fenske Bros. v. Upholsterers' Internat'l Union, 358 Ill. 239, 258, 193 N.E.
112, 120, (1934); American Furniture Co. v. International Brotherhood of T. C. and
H. of A., 268 N. V. 250, 263-265 (Wis. 1936); compare cases cited note 23 infra.
23. Colonial Baking Co. of Chattanooga v. Hatenbach, C. C. H. (1935) Labor
Law Service, 16,051 (D. C. Tenn. 1934) [see (1934) 3 . J. A. BuLL. No. 5, 5, 6.];
Grandview Dairy v. O'Leary, 158 Misc. 791, 285 N. Y. Supp. 841 (Sup. Ct. 1936).
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although under the acts peaceful picketing or assembling may not be re24
and
strained, the courts have specified a maximum number of pickets
25
Anti-injunction legislation has been held not to
banned mass picketing.
apply retroactively 2 6 or to permanent injunctions ;217it has been held not to
28
restrict the power of a bankruptcy court to protect a debtor's property, not
to apply to intra-union disputes2 nor to cases where the defendant's strike
was in breach of contract.30 The stipulation that union officers are' not to
be held liable for the illegal acts of individual union members except upon
clear proof of authorization, participation or ratification has been flatly disregarded;31 and the vital requirement that the plaintiff make every effort
to settle the dispute by negotiation and arbitration before an injunction may
issue restraining fraud or violence-the only types of conduct which can
be enjoined under the acts - has been entirely nullified by a ruling that the
requirement was excused where acts of violence had been committed ;32 the
24. Dean v. Mayo, 9 F. Supp. 459 (W. D. La. 1934), aff'd, 82 F. (2d) 554
(C. C.A. 5th, 1936) ; Remington Rand v. Crofoot, 248 App. Div. 356, 289 N. Y. Supp.
1025 (4th Dep't 1936); Starr v. Laundry and Dry Cleaning Workers' Union, 63 P.
(2d) 1104 (Ore. 1936).
25. Hedges-Walsh-Weidner Co. v. Duffy, C. C. H. (1935) Labor Law Service,
16,066 (D. C. Tenn. 1934) [see (1934) 3 I. J. A. BULL. No. 5, 5]; G. B. Wallace
Co. v. International Ass'n of Mechanics, 63 P. (2d) 1090 (Ore. 1936); see KnappMonarch Co. v. Anderson, 7 F. Supp. 332, 339 (E. D. Ill. 1934); Miller Parlor
Furniture Co. v. Furniture Workers' Industrial Union, 8 F. Supp. 209, 210 (D. N. J.
1934).
26. Micamold Radio Corp. v. Beedie, 156 Misc. 390, 282 N. Y. Supp. 77 (Sup. Ct.
1935); cf. Kronowitz v. Schlansky, 156 Misc. 717, 282 N. Y. Supp. 564 (Sup. Ct.
1935). Contra: Levering & Garrigues v. Morrin, 71 F. (2d) 284 (C. C.A. 2d, 1934),
cert. denied, 293 U. S. 595 (1934); Dehan v. Hotel and Restaurant Employees, 159
So. 637 (La. App. 1935); Aberdeen Restaurant Corp. v. Gottfried, 158 Misc. 785, 285
N. Y. Supp. 832 (Sup. Ct. 1935).
27. Santini Bros. v. McKenna, N. Y. L. J., Feb. 25, 1936, p. 982, col. 6 (Sup.
Ct. Bronx County); De Agostina v. Haruth-Amusement Corp., N. Y. L. J., June 21,
1935, p. 3212, col. 4 (Sup. Ct. Bronx County) semble, aff'd without opinion, 246 App.
.Div. 604, 284 N. Y. Supp. 816 (1st Dep't 1935); see Micamold Radio Corp. v. Beedie,
156 Misc. 390, 397-399, 282 N. Y. Supp. 77, 85-88 (Sup. Ct. 1935) ; (1936) 5 I. J. A.
BULL. 5-6.

28. In re Cleveland & Sandusky Brewing Co., 11 F. Supp. 198 (N. D. Ohio 1935),

(1935) 45 YALE L. J. 372, (1935) 49 HARV. L. REv. 341. That the Norris-LaGuardia
Act does apply in this situation was inferentially recognized in the Foltis-Fischer receivership proceedings. See (1935) 4 1. J. A. BULL. No. 6, 7-8; (1923) 1 I. J. A.
BULL. No. 11, 1; 2 1. J. A. BULL. No. 1, 1; 2 I. J. A. BULL. No. 3, 2; Comment (1933)
33 COL. L. REV. 882, 886.
29. La Rose v. Possehl, 156 Misc. 476, 282 N. Y. Supp. 332 (Sup. Ct. 1935);
cf. Comment (1936) 45 YALE L. J. 1248, 1261 et seq.
30. Progress Shoe Co. v. Maglicano, N. Y. L. J., Dec. 9, 1935, p. 2318, col. 4
(Sup. Ct. Kings County). Contrast Kinloch Tel. Co. v. Local Union No. 2, 265 Fed.
312 (E. D. Mo. 1920).
31. Mayo v. Dean, 82 F. (2d) 554 (C. C.A. 5th, 1936).
32. United Electric Companies v. Rice, 80 F. (2d) 1 (C. C. A. 7th, 1935), cert.
denied, 297 U. S. 714 (1936); Laclede Steel Co. v. Newton, 80 F. (2d) 636 (C. C. A.
7th, 1935) semble.
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requirement of negotiation has also been excused where union activities were
effective enough to injure the plaintiff's business,m or where defendants
struck without previously making their demands knovn. 3 4
In contrast to the unsympathetic attitude of a number of courts in applying modem anti-injunction legislation, the Supreme Court of Wisconsin
recently handed down two decisions giving full effect to the legislative policy
declared in the state act. In the first case, representatives of defendant unions
sought to obtain what amounted to a closed shop agreement from plaintiff,
a retail furniture corporation. Plaintiff's employees, upon being notified of
the situation and informed that whatever course they adopted would be
satisfactory to the company, twice voted unanimously not to join the union,
expressing satisfaction with their working conditions and their relationship
with the plaintiff company. The plaintiff thereupon refused to sign the
union contracts and subsequently sought to enjoin the picketing that ensued.
The trial court enjoined coercive measures against customers, limited the
number of pickets, and decreed that all publicity in connection with the
dispute should fairly state the facts, but refused to enjoin peaceful picketing.
The Supreme Court, with three judges dissenting, affirmed the lower court's
decree, holding that the state anti-injunction act was applicable and as
applied was constitutional. 35
In the second case, plaintiff, a tile contractor, sought an injunction against
the picketing and other activities of a tile layers' union. Plaintiff was a small
contractor who worked on odd tiling jobs with from one to three employees,
one of whom was his brother, the other two ex-union men. Of total hours
spent on jobs during the preceding year, plaintiff had hinself worked almost
half. The union requested plaintiff to sign an agreement which, in addition
to prescribing certain working conditions for his employees, required plaintiff
to refrain from doing any work himself. Plaintiff was willing to sign the
union agreement but refused to agree to do no further work. The defendant
union then picketed him at his show-room and at the jobs where he
worked and threatened to picket his employees. The :trial court denied
an injunction against peaceful picketing upon agreement by the union not
to follow plaintiff to his jobs or threaten to picket his employers. The Supreme
Court, with two judges dissenting, held that, since the union rule being enforced by the picketing was addressed to preserving the union wage level, and
was therefore reasonably within the permissible scope of trade union action,
33. Grandview Dairy v. O'.Leary, 158 Misc. 791, 285 N. Y. Supp. 841 (Sup. Ct.
1936). The requirement has also been held satisfied on a minimum of evidence. Canvas
Glove Mfg. Works v. Doe, N. Y. L. J., Dec. 2, 1935, p. 2182, col. 2 (Sup. Ct. Kings
County) [see (1935) 4 I. J. A. Bum. No. 7, 1, 111; cf. DeAgostina v. Holmden,
157 Misc. 819, 285 N. Y. Supp. 909, 925 (Sup. Ct. 1935).
34. Hedges-Valsh-Weidner Co. v. Duffy, (1935) C. C. H. Labor Law Service,
1116,066 (D. C. Tenn. 1934).
35. American Furniture Co. Y. International Brotherhood of T., C. & H. of A.,
268 N. W. 250 (Wis. 1936). See Two Wisconsin Decisions on the Anti-Injunrction
Act (1936) 5 I. J. A. BuLi. 59. As a result of this decision, the company subzequently
signed closed shop contracts with the union; see (1937) 5 I. J. A. Buu.L £6.
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a labor dispute was involved within the meaning of the act, and that when
applied to the dispute the act was constitutional.3 0
The Wisconsin Court, liberal in deferring to the legislative policy, read
the statute against the accepted background of the theory of privilege in
labor law. As applied by, the Wisconsin court, the legislation reasserts the
principle, recognized at common law by many courts, that peaceful union
acivities are legal if directed towards advancing the economic welfare of
union members.3 7 The right of employees peacefully to further such legitimate interests is as absolute as the right of the employer to conduct his
business in whatever way he wishes. If a collision of the two sets of rights
results in injury to one or the other of the disputants, the injury is incidental
-damnum absque injuria. Anti-injunction legislation of the modern type
attempts to remove a dangerous33 and inept 8 9 device from the arena of
industrial strife, recognizing the inappropriateness of permitting courts to
determine the social and economic issues primarily involved. 40 As the Wisconsin tribunal pointed out, the function of a labor activity like picketing
is to present the facts of the dispute to the public, which by granting or
withholding patronage can weigh the scales in favor of one party or the
other, and finally settle the controversy. 41 The province of the court should
be confined to preventing violence or an unfair presentation of the facts.
36. Senn v. Tile Layers Protective Union, 268 N. W. 270 (Wis. 1936); cf. Finke
v. Schwartz, 28 Ohio (N. P.) 407 (1931). A contrary result was reached in Thompson
v. Boekhout, 291 N..Y. Supp. 572 (App. Div., 4th Dep't 1936); cf. Jensen v. St. Paul
Moving Picture Machine Operators' Union No. 356, 259 N. W. 811 (Minn. 1935).
37. Scofes v. Helmar, 205 Ind. 596, 187 N. E. 662 (1933); Exchange Bakery &
Restaurant v. Rifkin, 245 N. Y. 260, 157 N. E. 130 (1927); Stillwell Theatre v.
Kaplan, 259 N. Y. 405, 182 N. E. 63 (1932); Bayonne Textile Corp. v. American
Fed. of Workers, 116 N. J. Eq. 146, 172 AtI. 551 (1934).
38. McCRAcKEN, STRIKE INJUNCTIONS IN THE NEw SOUTH (1931) 129-130; Witte,
Social Consequences of Injunctions in Labor Disputes (1930)

24 ILL. L. 1Ev. 772.

If labor cannot enforce its demands peacefully, a resort to violence and extra-legal
tactics is logical. See ADAMic, DYNAMITE (rev. ed. 1935); Fraenkel, supra note 3,
at 855.
39. MCCRACKEN, Op. cit. supra note 38, at 127-129; Witte, supra note 38.
40. FRANKFURTER AND GREENE, op. cit. supra note 2, at 200-205; Witte, op. cit.
supra note 2, 309-310.

41. Senn v. Tile Layers Protective Union, 268 N. W. 270, 273 (Wis. 1936).
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DISTRIBUTION OF SECURITIES TO EXISTING SECURITY HorLEns As SALES
"TO

THE BLUE SKY LAWS 1

THE PUBLIC"*

generally apply only to sales or offerings of securi-

ties by issuers, dealers or brokers "to the public." 2 The Federal Securities
Act of 1933 similarly exempts from its requirement of registration "trans-

actions by an issuer not involving any public offering."" Among the types
of sales or offerings whose status is frequently doubtful undr these provisions is the distribution of securities by the issuing corporation among
existing security holders. The Federal Securities Act of 1933,' together with
the statutes of New York 5 and some twenty other states,0 omits specific
mention of sales or offerings to existing security holders. Early in the administration of the federal act, the Federal Trade Commission, refusing to exclude
from its operation all sales to existing stockholders, suggested in general
terms that an offer addressed to stockholders of an issuer might be a "public
offering" if the number of stockholders were substantial 7 One of the lower
courts in New York has recently accepted this view of the question in
deciding that a sale by the president of a corporation of additional shares
*People v. Ruthven, 160 Misc. 112, 288 N.Y. Supp. 631 (Rochester City Ct. 1936).
1. Blue sky legislation of one kind or another has been enacted in all of the states
except Nevada. For a compilation of all the acts see 132 C. C. H. Stocks & Bonds Law
Serv. (1936). On the various types see Dalton, The California Corporate Securities Act (1929) 18 CArr. L. REv. 115; Meeker, Preventive v. Punithe Security La.,
(1926) 26 COL L. REv.318; Smith, State "Blue-Shy" Laws and the Federal Securit4s
Acts (1936) 34 MicH. L. R-v. 1135, 1137.
2. Several statutes, however, are so worded as to include sales or offerings to
any person within the state. E.g., Amiz. REV. CoDE ANN. (Struckmeyer, 1928) c. 33;
Anx. DiG. STAT. (Crawford & Moses, Supp. 1927) § 8418d et seq.; KAn'. Rnv. STAT.
ANN. (Supp. 1933) c. 17, art. 12, amended, Laws 1935, c. 129. The Kansas statute
has been interpreted as applying to private sales and offerings. State v. Short, 121
Kan. 233, 247 Pac. 114 (1926).
3. §4(1), 48 STAT. 77 (1933), amended, 48 STAT. 906 (1934), 15 U.S.C.A.
§77d(1) (Supp. 1936). Although not all the provisions of the act are so limited, the
general intention appears to be to regulate only offerings to the public. See Douglas
and Bates, Some Effects of the Federal Securities Act upon Investment Banking (1933)
1 U. OF CHL L REv. 283; Comment (1936) 45 YA.E L. J. 1076, 1092-93. For the
various criteria that have been proposed in order to determine whether or not a particular securities transaction involves the "public," see, with respect to the various
state acts, Note (1933) 87 A.L.R. 42, 85-91; with respect to the Federal Securities
Act, supra, F. T. C. Release No. 97, Pts. 5-6, Dec. 28, 1933; S.E. C. Release No. 285,
Jan. 24, 1935; S. E. C. Release No. 603 (Class C), Dec. 16, 1935; with respect to
the British Companies Act, 19 & 20 Gao. V, c. 23, PL II, §35(5); Invitations to the
Public (1929) 167 L T. 239; Nielson, The Issuance of Securities under the English
Companies Act (1933) 20 VA. L. REv. 88, 90, n.12, 91, n.14.
4. 48 STAT. 74 (1933), anended, 48 STAT. 905 (1934), 15 U.S.C.A. §77 (Supp.
1936).

5. N. Y. GEimmAL BusiNEss LAW art. 23-A (Martin Act).
6. 132 C C.H. Stocks & Bonds Law Serv., Chart IV, p. 6535 (1936).
7. F. T. C. Release No. 97, Pt. 5,Dec. 28, 1933; see Comment (1936) 45 YAn
L J. 1076, 1093.
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of its stock to five existing stockholders did not constitute a sale "to the
public" within the purview of Section 359-e of the Martin Act, the New
York blue sky law.8 In dismissing an information charging the president
of the corporation with violation of that section of the act, which makes it
unlawful for a dealer 9 to sell securities "to the public" 10 without first filing
a dealer's statement, the court considered as material factors the small number of the purchasers, their knowledge that the proceeds of the sale were
to be employed in certain pending litigation of the company, and the absence
of any advertisement. The apparent implication is that not every sale to
existing shareholders will be excluded from the application of that section.
The British Companies Act, on the other hand, expressly exempts "the
issue to existing members or debenture holders of a company of a prospectus
or form of application relating to shares in or debentures of the company ;""
and the blue sky laws of a majority of the states accord similar exemptions
in varying degrees, although in no instance apparently to the extent of the
British act.12 Sales of stock to existing stockholders are almost universally
exempted in these acts. 1 3 But practically all of them stop at this point and
8.

People v. Ruthven, 160 Misc. 112, 288 N. Y. Supp. 631 (Rochester City Ct.

1936); N. Y. GENERAL BUSINESs LAw art.

23-A, § 359-e.

9. The court apparently assumed that the president was a "dealer" within the
Act. Cf. Sajor v. Ampol, Inc., 242 App. Div. 655, 272 N. Y. Supp. 294 (2d Dep't
1934) (corporation marketing its own stock held "dealer"). But cf. Commonwealth
v. Pastor, 289 Pa. 22, 136 Ati. 862 (1927); Verna Mae Mfg. Co. v. Cameron, 289
Pa. 27, 136 AtI. 863 (1927).
10. Section 359-e was interpreted as exempting all sales not made "to the public"
in addition to certain types of transactions specifically mentioned. Otherwise, the
court held, the phrase "to the public" would be mere surplusage.
11. 19 & 20 GEo. V. c. 23. Pt. II, § 35(5).
12. See C. C. I., supra note 6, p. 6535. Although fourteen states require that no
commission be paid or expense incurred in connection with the offer or sale, others
do not impose this restriction on the exemption. Since a restriction of this sort, if
interpreted literally, would render the exemption nugatory, the "commission" and
"expense" must be construed as not including payment for services in effecting, rather
than -promoting or soliciting, such a sale. This interpretation has been given Section
3(a) (9) of the Federal Securities Act. See Comment (1936) 45 YALE L. J. 1076,
1087; note 20, infra.
13. See C. C. H., supra note 6, p. 6535. Alabama, Michigan and Wisconsin, however, exempt only stock dividends. Ibid. The usual method of selling additional shares
to stockholders is to offer them rights to subscribe to extra shares in proportion to
their current holdings. CONYNGTON', CORPORATION PROCEDURE (rev. ed. 1927) 826-39.
Since the subscription price is necessarily below the current market figure, the stockholder, untrained in corporation finance, may be easily misled into believing that lie
is obtaining a bargain, whereas actually his equity per share is reduced. Id. at 835.
This danger of possible imposition upon existing stockholders might be mitigated if
sales of stock to them were not exempt. Certainly the argument advanced in support
of the Ohio statutory exemption in a case involving the issuance of preemptive rights,
that "the company was not offering said stock to its stockholder; the law itself was
doing this," is unsound. Bates v. Firestone, 19 Ohio App. 243, 253 (1924).
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do not exempt sales of other types of securities to existing stockholders. 14
Similarly, none of the statutes seems to exempt sales or offerings, even of
stock, to existing holders of other types of the company's securities1 ,
Other problems raised by the express exemption of transactions with
existing security holders, in addition to those of defining the type of security
and the type of security holder included within the exemption, concern the
nature of the transactions themselves. One example is stock dividends. These
do not cause much difficulty; for they are exempted in substantially all the
statutes which specifically mention transactions with existing security
holders,'0 and they would seem, even if not specifically exempted, not to
come within the usual statutory definition of sales and exchanges." The
typical exemption clause in this respect, in sharp contrast with that exempting issues of stock to existing stockholders otherwise than by way of dividend, includes all types of securities distributed as dividends to security
14. At least two states, however, exempt sales of all types of securities to existing
stockholders. GA. CODE (1926) c. 3, §2928 (50) (2); Iu. Rnv. STrA. (1935) c. 32,
258, §5(2). Some twenty-five states, on the other hand, exempt sales only of
increases of stock to existing stockholders. E.g., IoWA CODE (1935) § 8581-cS (d);
MINN. STAT. (Mason, 1927) §3996-3(4); Or.A. STAT. (Harlow, Supp. 1936) §4901
(d); PA. STAT. (Purdon, 1936) tit. 70, §2(c)(11). The Minnesota exemption clause
supra, which reads typically, "an increase of capital stock sold only to its stochholders,"
has been interpreted as exempting sales only if pursuant to an increase in the authoriced capital stock. Opinion of Att'y Gen. of Minn., Feb. 28, 1933. The same is true
of the Oklahoma act, supra. Opinion of Att'y Gen. of Okla., Feb. 29, 1932. Perhaps
the theory of those statutory exemption clauses that are limited to sales of stodcand more particularly of those limited to sales of increases of stock-to stocdholders
is that a formal statutory procedure, usually requiring a vote by stockholders for a
charter amendment, is necessary to effectuate an increase in the authorized capital
stock. CoYxG-roN, op. cit. stpra note 13, at 345. In view of the widespread corporate
practice of setting up a sufficient authorization at the outset to provide for future
issues, this theory seems of little weight. Such exemptions do, however, avoid the
dangers involved in sales of treasury stock, which is often improperly carried as an
asset and frequently arises by donation of shares originally issued for overvalued
properties.
15. See C. C. H., supra note 6, p. 6535.

16. Ibid.
17. This would seem to be true also of the Federal Securities Act. See H. R.
(Conf.) REP. No. 152, 73d Cong., 1st Sess. (1933); 133 C. C. H. Storks & Bonds
Law Serv. 2161.02 (1936). The California act has been interpreted as requiring a
permit prior to issuance of a stock dividend on the theory that a "sale!* is involved,
the consideration being the amounts transferred from surplus to stated capital Opinion
of Att'y Gen. of Cal., Oct. 19, 1936. Although this is a strained construction of the
term "sale," the result is not without justification. Unless the stockholders receive
information as to whether the distribution is a true stock dividend representing earnings and a transfer from earned surplus, rather than a mere transfer from capital
surplus or a stock split-up, there are opportunities for deception. See F. T. C. Report
on Stock Dividends, SEN. RE'. No. 26, 70th Cong., 1st Sess. (1927) 18-19; Report
of Special Committee on Stock Dividends, N. Y. Stock Exchange, adopted by Governing Committee, Sept. 11, 1929; Further Announcement on Stock Dividends, adopted
by Governing Committee, April 30, 1930.
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holders generally.15 A type of transaction whose treatment is much less
uniform is the exchange of securities between the issuer and its existing
security holders. 19 The Federal Securities Act of 1933 exempts from its
operation "Any security exchanged by the issuer with its existing security
holders exclusively where no commission or other remuneration is paid or
given directly or indirectly for soliciting such exchange."2 0 Similar provisions are found in several of the state acts. 21 Most of them, however,
contain no express statement on this point, and diverse results have been
reached in those jurisdictions.2 2 Further sources of difficulty are sales of
additional securities upon the exercise of warrants attached to securities
presently owned and the delivery of securities pursuant to conversion rights.
Apparently both transactions come within the scope of most of the state
laws.23 Few statutes expressly exempt either or both. 24 The Federal Secur18. The statutes of seventeen states so provide. A few, however, read simply
"stock dividends," and several expressly refer only to stock dividends distributed to
existing stockholders. See C. C. H., supra note 6, p. 6535.
19. Exchanges of securities pursuant to involuntary reorganizations, voting trust
agreements, deposit agreements, mergers and consolidations are not discussed in this
note. See, with respect to various state acts, 132 C. C. H. Stocks & Bonds Law Serv.,
Chart IV (1936); with respect to the Federal Securities Act, Hanna & Turlington,
The Securities Act of r933 (1933) 28 ILL. L. Rv.482, 495; Throop & Lane, Some
Problems of Exemption Under the Securities Act of 1933 (1937) 4 LAw & CoNTmEP.
PROB. 89; Comment (1936) 45 YALE L. J. 1050.
20. §3(a)(9), 48 STAT. 906 (1934), 15 U.S.C.A. §77c(a)(9) (Supp. 1936).
The primary difficulty in interpretation of this section is raised by the restrictive clause
as to the absence of a commission, which was inserted to preclude the danger of this
exemption's being used as a device for evading the act. See Throop & Lane, supra
note 19, at 101-102. It is not altogether clear why Section 3(a) (9) was passed; one
view is that its passage was based primarily upon the advisability of expediting quick
readjustments. See H. R. REP. No. 85, 73d Cong., 1st Sess. (1933) 16; Throop &
Lane. supra, at 97-98.
21. E.g., ILL REV. STAT. (1935) c. 32, 1258 § 5(6); Onio GEN. CODE ANN. (Page,
Supp. 1936) § 8624-4(10); see C. C. H., supra note 6, p. 6531.
22. In California a permit must be obtained before an exchange of securities can
be effectuated or a material alteration made in the terms of an outstanding issue.
CAL_ GEN. LAws (Deering, 1931) act 3814; Opinions of Att'y Gen. of Cal., Aug. 10,
1932, Dec. 20, 1932, Feb. 28, 1934. The Montana law, on the other hand, has been
interpreted not to apply to matters of internal readjustment. MoNT. REy. CODES ANN.
(Anderson & McFarland, 1935) §§4026-53; Opinion of Att'y Gen. of Mont., June
25, 1931.
23. See C. C. H., supra note 6, p. 6527.
24. The Ohio law exempts both. Oiizo GEN. CODE ANN. (Page, Supp. 1935)
§ 8624-4 (8). The statutes of four states exempt only the issue and delivery of securities
pursuant to exercise of a right of conversion, those of Oklahoma, South Carolina, and
Vermont being qualified by the condition that the securities so issued and delivered
fall, at the time of conversion, within the class of securities entitled to registration
by notification under the law. OKLA. STAT. (Harlow, Supp. 1936) § 4901(h) ; S. C.
Laws 1936. H. B. No. 1807, §5(h); VT. PUB. LAWS (1933) §6831(8); W. VA. CODE
(1931) c. 32, art. 1, §4. antend,'d. Law, 1935, c. 104, §4(g). Under the Indiana act,
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ities Act, however, was early interpreted by the Federal Trade Commission
as requiring the registration not only of the conversion right or warrant
at the time of issuance of the original security, but also of the security
subsequently delivered or -sold when the option to convert or to buy is
exercised 2 5 This policy would seem to be quite justifiable; for the conversion right or attached warrant has a material influence on the market
price of the security, and the condition of the issuing corporation may change
radically during the interval elapsing before delivery pursuant to conversion
or the exercise of the option.
Finally, where transactions between the issuer and its existing security
holders are specifically exempted, there is the problem of subsequent sales
by such security holders to the public. These have been in issue under
Section 3(a) (9) of the Federal Securities Act - the provision exempting
securities exchanged with existing security holders. Although Section 3
exempts "securities" rather than "transactions," as Section 4 does, the
Securities and Exchange Commission has ruled that securities received in
an exchange under that section by a stockholder in control of the issuer
must be registered before their public distribution by him through an underwriter.2 G Registration under the Securities Act would seem to be required
likewise in such a case if the securities were sold to the public by the same
stockholder on an exchange ;27 and, in either case, the fact that the original
exchange of securities had been with non-controlling stockholders would
seem irrelevant so long as there was evidence that it had been made with
a view toward a "public offering." 2 8 The same problem which arises under
the Federal Securities Act with respect to exchanges of securities is inherent
which mentions neither of the transactions, both must be registered. Opinions of Atey
Gen. of Ind., Feb. 1, 1926, Nov. 12, 1926.
25. F. T. C. Release No. 97, Pt. 2, Dec. 28, 1933. The Commissioa folloved the
views expressed in H. R. REP. No. 85, 73d Cong., 1st Sess. (1933) 12. For a criticism
of the official view on the ground that the apparent exemiption of conversions by
Section 3(a) (9) should not be made to yield to the definition of a "sale' in Section
2(3) as including the issue or transfer of a security upon the exercise of a conversion
right, see Throop & Lane, -supra note 19, at 98-100.
26. Such a stockholder, the Commission said, becomes an "issuer" under Section
2(11). "S.E. C. Release No. 646 (Class C), Feb. 3, 1936; see Comment (1936) 45
YALE L J. 1076, 1087-88. The registration would apparently have to be done, in view
of Section 6, by the issuing corporation rather than by the controlling stockholder

directly.
27. The stockholder would seem to be an underwriter himself under Section 2(11).
Registration under the Securities Act, however, is apparently not a prerequisite to

permanent registration of the security on a national securities exchange under Section
12(b) of the Securities Exchange Act. 48 STAT. 892 (1934), 15 U.S. C.A. 781(bl
(Supp. 1936). The Commission's power to promulgate a rule requiring such registration has not been determined. See In the Matter of Brooklyn Manhattan Transit
Corp., 1 S. E. C. 147, 176 (1935).
28. Cf. S. E. C. Release No. 603 (Class C), Dec. 16, 1935 (sale by dealers of
unregistered securities bought from initial purchaser who had acquired them in private
offering); F. T. C. Release No. 97, Part 11, Dec. 28, 1933 [resale of unregistered
securities exempt under § 5(c), before its repeal, as originally sold within state.]
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in the state statutes which exempt sales to existing stockholders, 29 but there

is apparently no authority as to the effect of a resale to the public under
the blue sky laws. Normally, resales by stockholders would come within
the virtually universal exemption of isolated sales by an owner or for his
account,3 0 just as subsequent private sales of securities received in an exchange would be exempt under Section 4(1) of the federal act as a transaction by a "person other than an issuer, underwriter, or dealer." 3 1

A more fundamental question than the proper scope of a statutory exemption clause concerning transactions with existing security holders- and
more particularly with stockholders alone- goes to the basic theory of such
an exemption: whether stockholders are, in fact, less vulnerable to imposition than are members of the general public. The existence of greater
opportunities in theory for stockholders to ascertain the facts behind issues
of securities offered by their corporation does not mean necessarily that such
opportunities are actually utilized. Comment on the separation of owner.hip and control in many of the larger corporations has become commonplace. 3- Whether because of inexpediency 33 or mere habit, their stockholders
are rarely better informed than strangers to the corporation; and in theory
this is true a jortiori of the holders of securities other than stock. 34 If the
"public" whom the blue sky laws aim to protect are those purchasers who
must rely almost exclusively upon the representations made to them by
issuers or their selling agents,35 such security holders would seem to be
clearly included within the scope of the statutes. At the same time, there
seems to be no reason not to exempt transactions with existing holders of
29. Some of the state acts similarly exempt the "security" sold rather than the
"'transaction," although most of them classify distributions to stockholders among
.'exempted transactions."
30. See C. C. H., supra note 6, p. 6530.
31. Even subsequent public sales would seem to be exempt in the absence of evidence that they were contemplated by the original exchange. Cf. S. E. C. Release
No. 603 (Class C), Dec. 16. 1935, cited supra note 28. This follows from the fact
that the Federal Securities Act, in contrast to most of the state acts, is aimed at the
distribution of securities rather than trading in them.
32. BERLE & MEANS, THE MODERN CORORATION AND PRIVATE PROPERTY (1932)
c. 8.
33. Although stockholders have a right to inspect the books and papers of their
corporation [BALLANTINE, MANUAL OF CORPORATION LAW AND PRACTIcE (1930) 545
et seq.], it is impracticable for the average stockholder to exercise this right before
buying additional shares. And, except for railroads, which are under the supervision
of the Interstate Commerce Commission, and corporations whose securities are listed
on an exchange, corporations do not ordinarily furnish their stockholders with adequate
reports of their condition. See Dodd, Amending the Securitics Act-The American
Bar Association Committee's Proposals (1935) 45 YALE L. J. 199, 205-206.
34. There would seem to be little logic, therefore, if there is to be any statutory
exemption at all. in not exempting transactions with the holders of all types of
securities. Similarly, although stockholders are theoretically in a better position to
ascertain the facts behind a further issue or sale of stock than of other types of securities, all types of securities might be exempted with equal justification.
35. See Dalton, supra note 1, at 375.
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any type of the issuer's securities - whether involving stocks, bonds, debentures or notes - when the corporation is closely held and its stockholders
do have a relatively intimate knowledge of its affairs, or when, as in the
recent New York case,30 the transaction involves only a few stockholders.
Rules cannot help much in thus distinguishing "private" from "public" placements. Although the number of security holders is an important factor, a
judgment of fact on this issue requires consideration also of the purpose of
the transaction, the business details, and the policy of the statute. Leaving
to the courts or the appropriate commission the task of deciding whether
a particular offering or sale to existing security holders constitutes an invitation to the "public" would seem preferable, therefore, to a specific statutory
exemption.

INTEREST OF A TENANT BY THE ENTIRETY IN AN EXECUTORY CONTRACT FOiR
THE SALE OF REALTY *

AFTER MAKING a contract to buy land, H married IV, and, although the
purchase price was paid by H alone, the subsequent conveyance was made to
H and TV as husband and wife. Some years later H and TV jointly executed
a contract for the sale of the same premises, but JV died prior to the closing
day, and H alone conveyed the title and received the proceeds. Almost seven
years later, after the death of H and the bequest of his estate to two children
by a former marriage, IV's children by her own earlier marriage secured letters of administration on W's estate. Pursuant to this authority a claim was
entered against H's estate for one-half of the proceeds of the foregoing sale.
It was the contention of the claimant that the contract of sale executed by
H and V converted T's interest from realty into personalty and that IV;s
interest therefore passed to her estate rather than to her husband, since New
York recognizes no estate by the entirety in personalty. Although the court
agreed that the purchaser's obligation to pay for the conveyance was personal property in the hands of H and TV at the time of W's death, and therefore was held by them as tenants in common without survivorship rights.
the claim was dismissed on the ground that IV's share of the tenancy in common was valueless, the presumption that tenants in common have equal interests here being thought rebutted.'
36.

People v. Ruthven, 160 Misc. 112, 288 N. Y. Supp. 631 (Rochester City Ct.

1936), cited mtpra note 8.
Supp. 753 (Surr. Ct. 1936).
1. Ibid. The claim for one-half of the payments made after IW's death was held
not to be barred by the statute of limitations [N. Y. Ci.L PRAcricE Acr § 48] becamuse
a cause of action by an administrator to recover personal property taken after the death
of an intestate does not "accrue" until letters of administration are issued. Buclin v.
Ford, 5 Barb. 393 (N.Y. Sup. Ct. 1849) ; Dunning v. Ocean Nat. Bk, 6 Lans. 297 (N.Y.
Sup. Ct. 1872), aff'd 61 N. Y. 497 (1875); see Everitt v. Everitt, 41 Barb. 385, 393
(N. Y. Sup. Ct. 1864); Sanford v. Sanford, 62 N. Y. 553, 555 (1875). In the instant
case, where the alleged taking occurred within six )ears after the intestae's death, the
*Matter of Maguire's Estate, 161 Misc. 219, 291 N. Y.
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If the equities in the case were as persuasive against the claimant as the
court's attitude suggests, the action might more plausibly have been dismissed by holding that H, as surviving tenant by entirety, succeeded to l"s
interest in the land: for it is clear in New York that a conveyance of realty
to husband and wife creates an estate by entirety 2 under which the spouses
hold jointly during their lives and the survivor takes the wlwlePa The principal court, however, relying on the analogy of equitable conversion, declared
the estate at the time of ll"s death to be one of personalty, in which tenancy
by entirety is said not to be recognized. 4 Although equitable conversion is
statute of limitations began to run at the expiration of those six years-at which point
letters of administration "are deemed to have been issued." N. Y. CIVIL PiAcTICE Acr

§ 57. Although Section 57 has been law for over fifty years, it has rarely been in issue.
2. Bertles v. Nunan. 92 N. Y. 152 (1883) ; Zorntlein v. Brain, 100 N. Y. 12, 2 N. E.
388 (1885) ; see Matter of Klatzl, 216 N. Y. 83, 85, 110 N. E. 181, 182 (1915).
In some states, tenancy by entirety has been virtually abolished by construction of the
Married Women's Acts. Donegan v. Donegan, 103 Ala. 488, 15 So. 823 (1894) ; Cooper
v. Cooper, 76 Ill. 57 (1875) ; Clark v. Clark, 56 N. H. 105 (1875) ; Wallace v. St. John,
119 Wis. 585, 97 N. W. 197 (1903). Contra: Godman v. Greer, 12 Del. Ch. 397, 105 AtI.
380 (Orphans' Ct. 1918); Carver v. Smith, 90 Ind. 222 (1883); Fisher v. Provin, 25
Mich. 347 (1872); Buttlar v. Rosenblath, 42 N. J. Eq. 651, 9 Atl. 695 (1887); First
Nat'l Bk. v. Hall, 201 N. C. 787, 161 S. E. 484 (1931); see (1935) 13 CIII-KENT RV.
288; (1933) 13 B. U. L. Rav. 167.
Even in the absence of statutes altering the common law, some courts have refused
to recognize tenancy by entirety. Whittlesey v. Fuller. 11 Conn. 337 (1836); Sergeant
v. Steinberger, 2 Ohio 305 (1826).
The provision of the N. Y. REAL PROPERTY LAW, § 66, that "every estate granted or
devised to two or more persons in their own right shall be a tenancy in common, unless
expressly declared to be in joint tenancy . . ." might have been construed as abolishing tenancy by entirety. This result was avoided by a holding that husband and wife
are not "two . . . persons" u ithin the meaning of the act. Jackson v. Stevens, 16 Johns.
110 (N. Y. Sup. Ct. 1819); Wright v. Saddler, 20 N. Y. 320 (1859) ; see (1878) 17 ALa.
L. J. 393. The legal "unity" of husband and wife was held to continue despite the Married Women's Acts. Bertles v. Nunan. 92 N. Y. 152 (1883) overruling Meeker v. Wright,
76 N. Y. 262 (1879).
Tenancy by entirety is not included in the enumeration of estates in N. Y. RAL
PROPERTY LAW. § 65. but it seems to be recognized in N. Y. Do1miESTIC RELATIONs LAW,
§56.
3. Hiles v. Fisher, 144 N. Y. 306, 39 N. E. 337 (1895) ; Grosser v. City of Rochester.
148 N. Y. 235, 42 N. E. 672 (1896) ; Goodrich v. Village of Otego, 216 N. Y. 114, 110
N. E. 162 (1915). The chief characteristic distinguishing a tenancy by the entirety
from a joint tenancy is the inability of iither spouse to affect the other's right of survivorship without his consent. See Hiles v. Fisher, supra at 312. 39 N. E. at 338 (1895) ;
Morris v. McCarty. 158 Mass. 11, 12, 32 N. E. 938. 939 (1893). In some jurisdictions.
neither tenant has a separable share and no part of the estate can be conveyed except
by joint deed of husband and wife. nor is the estate subject to the debts of either one
alone. See note 17, infra. A few states allow the husband to retain his common law
right to the entire usufruct during the joint lives. Pray v. Stebbins, 141 Mass. 219.
4 N. E. 824 (1886): Morrill v. Morrill. 138 Mich. 112. 101 N. W. 209 (1904); First
Nat'l Bk. v. Hall. 201 N. C. 787, 161 S. E. 484 (1931).
4. Matter of Albrecht. 136 N. Y. 91, 32 N. E. 632 (1892) ; Matter of Blumenthal.
236 N. Y. 448, 141 N. E. 911 (1923).
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never mandatory,3 the court here felt compelled to find that H and W "exchanged their rights in the land" for personal property by executing the
contract of sale, and that thereafter they held only a "right in personan
against the vendee . . ."G This conclusion is not inevitable. By executing
the contract H and IV did not strip themselves of everything but a right simpliciter to the purchase price. Through the contract H and IV surrendered
only the privilege of conveying to any third party and the power of selling
to a third party with notice; they assumed the duty not to commit voluntary
waste. With these exceptions they retained all their rights in the land, subject only to a condition subsequent-tender of the sale price by the vendee.
Whether the addition to this bundle of legal relations of a right to the sale
price, conditional on tender of a deed, transmutes the aggregate from "real"
to "personal property" is a question of nomenclature which the courts determine in a variety of ways depending on the particular problems to be solved. 7
Despite the recurring cases in which the courts talk "equitable conversion,"
there is no compulsion to do so in a given case if the equities do not warrant
it. But if those cases in which an executory contract has been held to convert real interests into personal ones are considered controlling, then -the
respective interests of H and W at the time of T's death must be treated as
personal property. Although in New York tenancy by the entirety in personalty is regarded as impossible, several courts of that state have found it
expedient to extend the tenancy to interests which ordinarily would be
deemed personal. 8 Since, however, such a tenancy is disfavored, and since
An estate by entirety could not be created in personal property at common law, be-

cause a husband was entitled to all his wife's personalty. Polk v. Allen, 19 1o. 467
(1854); 1 BisHop, MARRIM
TITIoN

WOMEN

(1873)

§ 211; Fnw.Mu,

Corm,;zicsr AZID PAn-

(2d ed., 1886) § 68. After the Married Women's Acts, however, many states

recognized tenancy by the entirety in personalty. Ciconte v. Barba, 19 Del. C. 6, 161

Aft. 925 (Ch. 1932) ; Brewer v. Bowersox, 92 Md. 567,48 At. 1060 (1901) ; In re Brainberry's Estate, 156 Pa.'628, 27 At. 405 (1893) ; see Notes (1924) 30 A. L R 905, (1920)
8 A. L R. 1017. Contra: Ludwig v. Bruner, 203 Mich. 556, 169 N. IV. 890 (1918);
Turlington v. Lucas, 186 N. C. 283, 119 S. E. 366 (1923) ; Stout v. Van Zante, 109 Ore.
430, 219 Pac. 804 (1923).
5. See Stone, Equitable Conversion by Contract (1913) 13 CoL. L. Rsv. 369. See
also Pound, Progress of the Lau-Equity (1920) 33 HAnv. L R-v. 813, 832:
". .. conversion is a name given to results reached on other grounds, not a fact from
which we may reason for all purposes and with respect to the rights of all parties . . ."

It is a convenient device for limited purposes. See Simpson, Legislative Changes the
Law of Equitable Conversion by Contract (1935) 44 YAL= L J. 559-S61, 563; Stone
supra, at 361, 371, 373-375; (1931) 31 COL L. R-v. 1373.
6. Matter of Maguire's Estate, 161 Misc. 219, 226, 291 N. Y. Supp. 753, 762 (Surr.

Ct. 1936).
7. Equitable conversion has been rejected in circumstances almost identical wiAth
those of the instant case. Detroit & Se. T. Co. v. Kramer, 247 Mih. 4h3. 226 N. V..
234 (1929) -(where W died leaving executory contract for the sale of land held by the
entirety, H was allowed to retain entire proceeds as against W's administrator and
heirs).
8. New York, for example, has allowed tenancy by the entirety to continue in the

surplus from foreclosure sale of land held by the entirety, in the proceeds of a condemnation award, and in fire insurance [Germania Sav. Bk. v. Jung, 64 Hun 11, 73 IT. Y.
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joint tenancies can be created only by express provisions. 9 the principal court
concluded that the personalty in question was held by H and If as tenants
in common.' 0 In the absence of contradictor, evidence it is presumed that
tenants in common hold in equal shares.1 Evidence of a disproportionate
contribution to the consideration with which the personalty was purchased
recurs as the most effective rebuttal to the presumption.1 2 Otherwise the
presumption is a strong one as against any but an expressed intention that
the shares be unequal. In the instant case H and W jointly furnished
the consideration for the contract of sale, in the form of their respective
interests as tenants in the estate by the entirety. Accordingly lV's children
should have been allowed to recover a half-interest in the proceeds if W
had an equal interest in the estate given as consideration therefor. The
court, however, moved by the fact that H alone had paid for the land originally, and that the present claimants were step-children whom H had supported gratuitously for several years prior to his death, and whom lie had
displayed no intention to benefit with his realty transaction, maintained that
W had nothing to contribute as consideration for the contract of sale. since
it was thought that H's intent in the original purchase of the land was to
confer upon W a tenancy by the entirety strictly limited to the single feature
of survivorship. But under New York law conveyance of realty to a husband
and wife gives both tenants an equal interest, and the court's assumption that
W's interest was intended by H to be confined to the right of survivorship
alone, to the exclusion of the rights, powers and privileges conventionally
accruing to a tenant by the entirety, seems unwarranted. It would have been
more natural, in the absence of any express indication to the contrary, to hold
that H intended the conveyance to have its customary legal effect of a moiety
Supp. 709 (Sup. Ct. 1892) ; Stretz v. Zolkoski, 118 Misc. 806, 195 N. Y. Supp. 46 (Sup.
Ct. 1922); Matter of One Hundred & Fifteenth & Vistula Ayes., 137 Misc. 358, 242
N. Y. Supp. 6 (Sup. Ct. 1930) ; cf. Santella v. County Fire Ins. Co., 231 App. Div. 343,
247 N. Y. Supp. 689 (4th Dep't 1931)], even though such proceeds have been held to be
personalty in other circumstances. Ametrano v. Downs, 170 N. Y. 388, 63 N. E. 340
(1902) ; Matter of Sarles' Estate, 111 Misc. 571, 181 N. Y. Supp. 908 (Surr. Ct. 1920)

(award for condemnation of decedent's land made before his death passes to his estate
as personalty).
And where a husband died leaving an executory contract for the sale of land held
by the entirety, the wife was allowed to convey title and receive the entire proceeds.
McArthur v. Weaver, 129 App. Div. 743, 113 N. Y. Stipp. 1095 (4th Dep't 1909).
9. N. Y. REAL PROPERTY LAW § 66 (see supra, note 2). This provision has been
held to apply to personal property. Mills v. Husson, 140 N. Y. 99. 35 N. E. 422 (1893).
10. Matter of Maguire's Estate, 161 Misc. 219, 226, 291 N. Y. Supp. 753, 762 (Surr.
Ct. 1936).
11. Bray v. Clark, 9 S. W. (2d) 203 (Tex. Civ. App. 1928) (in absence of evidence of proportion of consideration furnished) ; Stover v. Stover, 180 Pa. 425, 36 Ati,
921 (1897) ; Gerting v. Wells, 103 Md. 624, 64 Atl. 298, 433 (1906) ; Keuper v. Mette's
Heirs, 239 Ill. 586, 88 N. E. 218 (1909).
12. Lowell v. Lowell, 185 Iowa 508, 170 N. W. 811 (1919); Osborne v. Osborne,
325 Ill. 229, 156 N. E. 306 (1927) ; In re McConnell, 197 Fed. 438 (N. D. N. Y. 1912) ;
Oxford v. Barrow, 43 La. Ann. 863, 9 So. 479 (1891). But cf. Anderson v. Anderson,
137 Kan. 833, 22 P. (2d) 471. rehearing denied 138 Kan. 77, 23 P. (2d) 474 (1933).
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during the joint lives plus the right of survivorship.13 If that is assumed,
the interests of H and TV in the realty were equal and the evidence therefore
supports rather than rebuts the inference that IV and H were to share equally
as tenants in common of the personalty. Even if the conclusion of the Surrogate that H exhibited an intent that If' should not share equally with him
in the realty were justified, it is not certain that such an intent has any effect
on the normal legal incidents of tenancy by the entirety,14 unless, at least, the
intention is dearly expressed by the parties.10
The difficulties inherent in the argument of the opinion might have been
avoided had the court not been required to differentiate between real and
personal property with respect to the recognition of an estate by the entirety.
If tenancy by entirety were not recognized in the realty, the conveyance to H
and IV would have constituted them tenants in common for whom the presumption of equal sharing would have been rebutted by H's payment of the

entire purchase price. Or, alternatively (and accepting the court's mechanical use of the idea of equitable conversion) if tenancy by entirety were possible in personal interests, H would have succeeded to If's entire claim by
survivorship. By either method the same result as that achieved in the instfant
case would have been reached, and by far less tenuous logic. If tenancy by
the entirety is more than an historical accident, it might be extended at least
to personal interests closely associated with realty, like those in the present
case; if not, it should be abolished by statute. Once useful in the evasion
of the Statute of Wills, such a tenancy today, at least in some jurisdictions,
merely effectuates evasion both of estate taxes 0 and the claims of the individ13. Where an estate by entirety was converted into a tenancy in common upon
divorce of the spouses, it was held that the share of each spouse was equal, despite the
fact that the-husbaid alone had paid for the land originally and the divorce was due to
the wife's adultery. Yax v. Yax, 125 Misc. 851, 213 N. Y. Supp. 4 (Sup. Ct. 1925) aff'd
without opinion, 217 App. Div. 714, 215 N. Y. Supp. 941 (4th Dep't 1926).
14. A constructive intent has been of material effect in evaluating the shares of tenants by the entirety for tax purposes [Bremer v. Luff, 7 F. Supp. 14 (N. D. N. Y.
1933)] and for the protection of the surviving widow [Deer v. Deer's Estate, 1E0 S. VT.
572 (Mo. App. 1915)]. In the latter case the doctrine of resulting trust was employed
to reach the equitable result. Although this doctrine is not available in New York
[N. Y. REAL PRoPEmrY LAw § 94] the same result might be achieved by means of a constructive trust rationale. See Scott, Resulting Trusts Arising Upon the Purchase of
Land (1927) 40 HARv. L- REV. 669, 674.
15. 1 TIFFAxN-Y, REAL PnoPnr" (2d. Ed. 1920) § 194. The expressed intention of
the grantor has been said to be material. CnALLIS, REAL Paowrrrv (3d Ed. 1911) 378;
Miner v. Brown, 133 N. Y. 303, 313, 31 N. E. 24, 25 (1892); McDermott v. French,
15 N. J. Eq. 78, 81 (Ch. 1862).
16. In re Vandergrift's Estate, 105 Pa. Super. 293, 161 Adt. 893 (1932), (1933) 42
YAt.. L. J. 448; Matter of Lyon, 233 N. Y. 203, 135 N. E. 247 (1922) (where the estate
was created before the tax was enacted) ; cf. Att'y Gen. v. Clark, 222 Mass. 291, 110
N. E. 299 (1915) ; In re McIntosh's Estate, 289 Pa. 509, 137 At. 661 (1927) (accession
of surviving joint tenant). But cf. Third Nat'l Bk. & T. Co. v. White, 287 U. S. 577
(1932), aff'g, per curian, 58 F. (2d) 1035 (C. C. A. 1st, 1932), aff'g per curim, 45 F.
(2d) 911 (D. Mass. 1930), (1933) 46 HAnv. L. REv. 718. But cf. In re Huggins' Estate,
96 N. J. Eq. 275, 125 AUt. 27 (Prerog. Ct. 1924), aff'd, sub. nom. Fairleigh v. Bu,-ee,
3 N. J. Misc. 1072, 130 At. 923 (Sup. Ct. 1925), aff'd 103 N. J. L. 182, 134 AU. 917
(1926).
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ual creditors of either tenant.' The incident of survivorship has long been
regarded with disfavor I8 and, in view of the availability of other means of
disposition which more clearly reveal the intention of the parties, the estate
by entirety might well follow joint tenancy into quasi-oblivion.

DUTY OF RAILROAD TO INFANT INTRUDERS UPON

ITS CARS*

THE DEFENDANT railroad company operated a daily freight train past a
path habitually used by school children. The train's speed wag always greatly
reduced at this point before the train stopped for water, and the children
customarily boarded it and rode, apparently with the crew's acquiescence.
While so riding, the plaintiff, a boy of six, fell, through no negligence in the
operation of the train, and suffered practically the complete loss of an arm
and leg. The defendant tried the case on the theory that the plaintiff was
a trespasser, that none of the train crew saw him or was aware of the
danger, and that the defendant, therefore, owed him no duty of care. A
judgment of $50,000 for the plaintiff was affirmed by the Supreme Court
of Appeals of West Virginia on the ground that "the long duration of the
practice of boarding this train with the tacit approval of the practice by the
conductor and brakemen, imposed on defendant the duty to anticipate a
continuation of the practice and to make reasonable efforts to discourage it.'hl
The decision is hard to justify under the orthodox rules with respect to
the landowner's liability to persons on his premises. 2 The duty of a railroad
toward such persons, like that of any other landowner, is said to depend upon
their status when upon its lands.3 Trespassers whose presence is not
reasonably to be anticipated are owed no duty by the landowner other than
that of refraining from wilful injury. If their presence is known, on the
other hand, or, bv reason of habitual intrusions, should be foreseen, and, in
the latter event, if reasonable efforts are not make to keep them off, 4 some
17. Davis v. Clark, 26 Ind. 424 (1866); Naylor v. Minock, 96 Mich. 182, 55 N. W.
664 (1893) (i's mortgage void without H's signature); Gray v. Bailey, 117 N. C.
439, 23 S.E. 318 (1895) ; In re Meyer's Estate, 232 Pa. 89, 81 Ati. 145 (1911).
18. See Du Puy v. Stevens, 37 App. Div. 289, 294, 55 N. Y. Supp. 810, 814 (4th
Dep't 1899); Overheiser v. Lackey, 207 N. Y. 229, 233, 100 N. E. 738, 739 (1913);
Phelps v. Jepson, 1 Root 48, 49 (Conn. 1769) ; Whittlesey v. Fuller, 11 Conn. 337, 339
(1836)

("the odious and unjust doctrine of survivorship was never adopted in this

state") ; Williams v. Hensman, 1 J. & H. 546, 557 (Ch. 1861) ; Wilson v. Fleming, 13
Ohio 68, 74 (1844); FREEMAN, COTENANCY AND PARTITION (2d Ed. 1886) § 35.
* Vest v. Chesapeake & 0. Ry., 187 S. E. 358 (W. Va. 1936) (one judge dissenting).

1. Id. at 360.
2. See generally HARPER, LAW OF TORTS (1933)
(1934) c. 13.

§§88-99; RESTATEMENT, ToRTS

3. 2 WHITE, PERSONAL INJURIES ON RAILROADS (1909) § 1076.
4. When the landowner knows, however, that his efforts to exclude intruders from
his premises have proved ineffective, he must conduct his activities with reasonable
regard for their safety. Mo., K. & T. Ry. v. Wolf, 76 Okla. 195, 184 Pac. 765 (1919);
RESTATEMENT, TORTS (1934) § 334, Comment d.
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higher duty of care is owed to them than to the trespasser whose presence
is unknown or is not reasonably to be anticipated. But this duty is merely
to refrain from negligently injuring the intruder once he has entered the

premises 6 and does not, on principle, include the affirmative obligation to

make reasonable efforts to prevent his entry.7 To hold otherwise would

compel resort to the "attractive nuisance" doctrine. While the duty of the
landowner in attractive nuisance cases is said to be one of exercising due
care to make the instrumentality or the premises reasonably safe, the same
principle seems to be the basis of the cases which impose a liability for
failure to exclude where danger exists regardless of precautions 8 But, although the duty of a landowner is more onerous in the case of the infant
intruder of tender years, who is less likely to look after his own safety
the -difficulty of successfully excluding children from railroad tracks and
cars-has generally persuaded the courts that such objects, as distinct from
turntables, should not be considered "attractive" within the meaning of the
rule.1 ° This, in effect, was the argument of the dissent in the instant case.
5. This is often justified on the ground that the landowner's acquiescence in a

long continued use of his land by the public raises the intruder to the status of a
licensee. Oregon-Washington R. R. & Nay. Co. v. Roman, 293 Fed. 666 (C.C.A.
9th, 1923); see BOHLEx, LAW o Torts (1926) 160.
6. Such precautions as timely warning, adequate lookout and average skill in the
operation of trains are normally required. Louisville & N. R. R. v. Popp, 96 Ky. 99,
27 S. AV. 992 (1894); Gawronski v. McAdoo, 266 Pa.449, 109 AtL 763 (1920); see
Texas & N. 0. R. R. v. Zarate, 74 S. NV. (2d) 721, 724 (Tex. Civ. App. 1934),
(1935) 13 TEX. L. REv. 378. Where an intruder on the cars has been discovered in
a position of peril, the railroad may be under the duty to stop the train in order to
let him off. Leach v. St. Louis-San Francisco Ry., 48 F. (2d) 722 (C. C.A. 6th,
1931) ; cf. Trevethan v. Philadelphia & R. Ry., 244 Pa.414, 90 AtL 796 (1914). But
cf. Pittsburgh, C., C. & St. LR.R.v. Redding, 140 Ind. 101, 39 N. E. 921 (1695). The
railroad, however, is usually under no duty to search the cars for possible intruders.
Louisville & N. K_ K. v. Bennett's Adm'r, 207 Ky. 498, 269 S. V. 549 (1925); Osalek
v. Baltimore & 0. K. R., 295 Pa. 553, 145 At]. 582 (1929).
7. Kaproli v. Central R. R., 105 N. J. L 225, 143 AtL 343 (1928); Shish v.
No. Pac. Ry., 134 Wash. 390, 235 Pac. 818 (1925); Angiline v. Norfolk & NV. Ry.,
99 NV. Va. 85, 128 S. E. 275 (1925) ; cf. Green, Basis of Responsibility in Tort (1923)
21 MicH. L REv. 495, 504.
8. Stark v. Holtzclaw, 90 Fla. 207, 105 So. 330 (1925); Brandenberg v. Equity
Co-op. Exchange, 160 Minn. 162, 199 N. V. 570 (1924); see Smalley v. Rio Grande
V. Ry., 34 Utah 423, 448, 98 Pac. 311, 319 (1908). The intruder, under this doctrine,
is said to be raised to the status of an invitee through the medium of a fictitious invitation. Keffe v. Milwaukee & St. P. Ry., 21 Minn. 207 (1875); see Smith, Liability
of Landourners to Children Entering Without Permission (1898) 11 HAnv. L. RE7.
349, 352. See generally Hudson, Turntable Cases in the Federal Courts (1923) 36
HAxv. L. REv. 826.

9. Louisville & N. P. R. v. Popp, 96 Ky. 99, 27 S. W. 992 (1894); Gawrons "d

v. McAdoo, 266 Pa. 449, 109 At!. 763 (1920).
10. Kaproli v. Central R. K, 105 N. J. L. 225, 143 Atl. 343 (1928);

see Notes
(1925) 36 A. L.R. 34, 217, 254, (1926) 45 A. L. .932, 992, (1928) 53 A. L.
1344, 1355, (1929) 60 A. L. R. 1444, 1454. The "attractive nuisance" doctrine itszlf
has been expressly repudiated in Vest Virginia. Ritz v. Wheeling, 45 IV. Va. 262,
31 S.E.993 (1898) ; Martino v. Rotondi, 91 NV. Va. 482, 113 S. E.760 (1922).
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Recovery has frequently been allowed in similar situations, however, where
the practice of infants in boarding the trains was notorious and had proceeded
with the tacit acquiescence of the crews. In a few cases the railroad's duty
to the constant trespasser, which is satisfied on principle by refraining from
negligence once the intruder has come upon the land,"1 has been held to
require reasonable efforts to keep children off the cars in cases where their
presence should have been anticipated. 12 Other courts have reached the
same result by frankly considering moving cars "attractive,"' 13 although it
is frequently difficult to determine whether recovery is based squarely upon
the attractive nuisance theory. 14 A small minority of courts, finally, have
granted relief under a more generalized negligence analysis, without reference to supposed differences between invitee and trespasser, imposing upon
those who engage in dangerous activities the duty of affirmative action to
protect others from harm. 15
The West Virginia case seems to lie in this area. The railroad's knowledge
that children as young as the plaintiff were in the habit of boarding its
trains-a practice foreseeably dangerous-was held to raise a duty to keep
them off. This duty was breached as to the plaintiff by the railroad's failure
to take any measures to prevent the practice. That breach was regarded
as the direct source of the six-year old plaintiff's injury; the court explicitly
distinguished cases involving older children, who might be considered capable
of contributory negligence and to whom the railroad was viewed as owing
a less vigilant duty of exclusion.1 6 In effect the railroad was treated not primarily as a landowner. but as an ordinary industrialist, and liability was
imposed for negligence irrespective of the technical "status" of the intruder.
Such an approach .may not in fact impose upon railroads a higher duty of

care than is actually required of them at the present time with respect to
infant trespassers; for the decisions seem generally to allow recovery in
cases where no reasonable efforts have been made to discourage children
from boarding the cars." But it does avoid most of the usual difficulties of
classifying intruders as trespassers, licensees or invitees.1 8
11. See notes 4. 5, supra.
12. Ashworth v. Southern Ry.. 116 Ga. 635, 43 S. E. 36 (1902) ; Christiansen v.
Los Angeles. & S. L. R. R., 77 Utah 85, 291 Pac. 926 (1930).
13. Sandberg v. McGilvray-Raymond Granite Co., 66 Cal. App. 261, 226 Pac. 28
(1924); Greer v. Damascus Lumber Co., 161 N. C. 144, 76 S. E. 725 (1912); cf.
Skinner v. Knickrehm, 10 Cal. App. 596, 102 Pac. 947 (1909); Morrison v. Phelps
Stone Co., 203 Mo. App. 142, 219 S. W. 393 (1920).
14. E.g., Louisville & N. R. R. v. Steele, 179 Ky. 605, 201 S. W. 43 (1918);
Burke v. Ellis, 105 Tenn. 702, 58 S. W. 855 (1900).

15. Thompson v. Mo., K. & T. Ry., 11 Tex. Civ. App. 307, 32 S. W. 191 (1895);
Lawhorn v. Denver & R. G. R. R., 42 Utah 244, 130 Pac. 470 (1913); see GREN,
JUDGE AND JURY (1930) 62-64.
16. See note 9, supra.
17. See notes 11-15, supra.
18. It has often been urged that the landowner's duty to the intruder should be
made to depend upon the negligence formula of reasonable foreseeability of harm. See

BOHLEN, op. cit. supra note 5, at 181; GREEN, op. Cit. supra note 15, at 134-135;
Hudson, supra note 8.
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INDEMNIFICATION AGAINST LIABILITY FOR PARTICIPATING IN NoN-LEGAL
INVESTMENT OF TRUST FUNDS*

THE PLAINTIFFS' guardian consulted a friend who was a stockbroker and
investment banker as to investments for her wards' funds. He informed
her that he was qualified to advise her only with respect to the securities of
certain new enterprises. Since those securities were not permissible investments for a guardian in New York, he refused to assist her in investing her
wards' money unless she accepted full responsibility for all losses. After
consulting her attorney, the guardian placed certain of the wards' moneys
in the broker's hands for investment, assuring him that she approved all
investments he might make for her as guardian, and agreeing to indemnify
him against any liability he might incur as a result. The broker then proceeded to buy and sell securities for the wards, rendering statements to the
guardian indicating the nature of these transactions. There was no indication of any misrepresentations by the broker or of any dissatisfaction on the

part of the guardian. In 1932, after some seven years, when the investments
had declined in value, the wards brought an action against the broker. to
compel him to return the moneys invested by him in securities not of the
types authorized by law. The broker impleaded the guardian as a party

defendant on her contract of indemnity. The Appellate Division gave the
plaintiffs a judgment against the broker, but refused- to allow him to recover
over against the guardian on the indemnity agreement.' The broker secured
a reversal in the Court of Appeals on the latter issue.2 The New York statutes

relating to investments by fiduciaries,3 the court held, were "permissive" and

not "mandatory," so that investment in non-legal securities involved neither
a crime nor a tort. The indemnity agreement was, therefore, not invalid or

unenforceable as against public policy.
A trustee must exercise the skill and care of a reasonably prudent man

in the administration of his own affairs. 4 If he does not, he is liable to replace

*Delafield v. Barret, 270 N. Y. 43, 200 N. E 67, 103 A. L. R. 941 (1936).
1. Delafield v. Barret, 245 App. Div. 33, 279 N. Y. Supp. 445 (1st Dep't 1935),
reversing the judgment of the trial court on the latter issue. An action vras also brought
by the guardian in her individual capacity for an accounting on her personal account,
charging that the defendant's firm had sold her its ovn securities at a profit. The
judgment was in her favor. Livingston v. Barret, 244 App. Div. 707, 279 N. Y. Supp.
731 (ist Dep't 1935), aff'd, 270 N. Y. 517, 200 N. E. 297 (1936).
2. Delafield v. Barret, 270 N. Y. 43, 200 N. E. 67, 103 A. L R. 941 (1936)
(one judge dissenting on the latter issue), (1936) 3 U. OF Cnr. L REv. 675; see
Comment (1936) 22 CORN. L. Q. 147, 150.
3. N. Y. DECEDENTs ESTATE LAW § 111 (trustees "may invest . . . in the same
kind of securities as those in which savings banks of this state are by law authorized
to invest the money deposited therein . . . "), made applicable to guardians by N. Y.
DoMEsTIc RELATioNs LAW § 85. The statute ultimately referred to is N. Y. BAz;nU.G
LAW § 239. The dissenting judge stressed the fact that the last act allows investment
by savings banks in certain enumerated types of securities "and no others."
4. Har-ard College Y. Amory, 26 Mass. 446 (1830); 3 BoGEnr, TRusTs Anu
TRUSTES (1935) §612; RESTATENIENT, TRUSTS (1935) §227(a).
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all resultant losses.5 This is said to be the trustee's position at common law;

the guardian's is, in this respect, the sane. 6 A majority of states have prescribed by statute certain types of securities in which a trustee or guardian
may invest in the absence of direction in the trust instrument. 7 Although
investment of trust funds in securities included in such a list does not

absolve the trustee from his duty of using reasonable care, it is prima facie
evidence of prudence,8 and only in exceptional cases of this sort are trustees
surcharged for losses.9 The extent of liability for losses resulting from investment in securities outside of the statutory lists, however, has presented
difficulties. In the absence of an exculpatory clause in the trust instrument 10

or of affirmance by the -beneficiary, 1" the decisions turn upon the varying
12
interpretations placed on the language employed in the statutes.

Some

courts, even in states whose statutory lists are apparently "permissive" rather
than "mandatory" in terms,

3

have held not only that trustees are liable

absolutely for loss to the estate resulting from investments without the

statutory lists,' 4 but also that investment in non-legals "is in itself a want
of due care as matter of law" and constitutes a technical breach of trust
although no loss has resulted. 15 Others, like the New York court in the
5. 3

BOGERT, TRUSTS AND TRUSTEES

(1935)

§ 708;

RESTATEMENT,

TRusTs (1935)

§ 205; see Wright, The Measure of the Trustee's Liability for Improper Investments
(1932) 80 U. OF PA. L. REv. 1105.
6. A guardian's "powers and obligations are similar to those of a trustee with
the distinction that a guardian does not have title to the ward's property, but, instead,
has only the custody and management of such estate." Shaw v. Dalston, 18 S. W.
(2d) 215, 219 (Tex. Civ. App. 1929) ; Mathew v. Brise, 14 Beav. 341 (Rolls Ct. 1851).
Cases pertaining to investments by guardians and trustees are cited interchangeably
herein in this note.
7. See 3 BOGERT, TRUSTS AND TRUSTEES (1935) §§ 615-663; LORING. A TRUSTEE'S
HANDBOOK (4th ed. 1928) 143-153; Legis. (1936) 49 HARV. L. REv. 821, n. 3.
8. 3 BOGERT, TRUSTS AND TRUSTEES (1935) § 614. But see Matter of Cady, 211
App. Div. 373, 375, 207 N. Y. Supp. 385, 387 (4th Dep't 1925).
9. In re Blake's Will, 146 Misc. 780, 263 N. Y. Supp. 310 (Sure. Ct. 1933).
10. 3 BOGERT, TRUSTS AND TRUSTEES (1935) §542; RESTATEMENT, TRUSTS (1935)
§222(1); Note (1933) 83 A. L. R. 616.
11. 3 BOGERT, TRUSTS AND TRUSTEES (1935) § 689; RESTATEMENT, TRUSTS (1935)
§ 218(1) ; see Lockhart v. Reilly, 25 L. J. (N.s.) 697, 701 (Ch. 1856). Of course, no
affirmance by an infant ward of a guardian's unlawful investment would be effective.
See RESTATEMENT, TRUSTS (1935) §218(2)(a),(d).
12. But see 3 BOGERT, TRUSTS AND TRUSTEES (1935) 1948-49.
13. OHIO CODE ANN. (Throckmorton, 1936) § 11214; Wis. STAT. (1933) § 231.32,
amended, Wis. STAT. (1935.) § 320.01, after the decision in Estate of Fouks, 213 Wis.
550, 252 N. W. 160 (1934).
14. Since the purpose of the rule, however, "is not to penalize . . . the defendant
for a reprehensible act, but to make the plaintiff whole" [3 BOGERT, TRUSTS AND
TRUSTEES (1935) 2085: see Forbes v. Ware, 172 Mass. 306, 310, 52 N. E. 447, 449
(1899)], presumably no liability for investment in non-legals would be imposed, in
the absence of loss, other than costs and brokerage fees. See 3 BoGFRT, op. cit. supra,
at 2100-01. If a profit results, it accrues to the trust estate. Id.. § 702.
15. Estate of Fouks, 213 Wis. 550, 554, 252 N. W. 160, 162 (1934) ; Home Savings
& Loan Co. v. Strain, 130 Ohio St. 53, 196 N. E. 770 (1935). In some jurisdictions
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principal case, rely on the proposition that the statutes are "permissive" and
not "mandatory." Among the latter group there has been wide divergence
as to the trustee's liability for loss resulting from investment in non-legals.
Under one point of view investments not within the statutory lists are to
be judged by common law standards "without the aid of any statutory prescription."1 6 In other jurisdictions, among which New York now seems to
be numbered, it has been held that, while a trustee may invest .in non-legals
without committing a criminal or tortious act, "public policy requires" that
trustees be surcharged absolutely for all losses.' 7 The court in the instant
case went further and reiterated the traditional doctrine that investment of
a ward's funds "in speculative enterprises . . . is regarded as a dcvestavit,
and the funds are at once recoverable."128 This opinion, therefore, would
seem to attempt to establish a distinction between speculative and nonspeculative non-legals, prohibiting investment in the former, apparently under
whatever sanctions accompany a technical breach of trust, but permitting
investment in the latter on condition that the trustee be surcharged with all
resultant losses.j 9 Since trustees are not surcharged in the absence of loss,
trustees are "absolved from loss" where investment is made in non-egals "under the
approval and direction of the court." Indiana Trust Co. v. Griffith, 176 Ind. 643, 651,
95 N. E. 573, 576 (1911), (1913) 44 L R. A. (m.s.) 896, 905; see 3 Bo=n, Tausis
"D TRUsTEEs (1935) § 688; Legis. (1936) 49 Hnv. L REv. 821, 823, n. 13. Investment in non-legals may be grounds for removal Davis v. Davis Trust Co., 106 V.
Va. 228, 145 S. E. 588 (1928); Estate of Dreier, 204 Wis. 221, 235 N. V. 439 (1931).
In Carrier v. Carrier, 226 N. Y. 114, 123 N. E. 135 (1919), a trustee was enjoined
from investing in a non-legal security.
16. In re Estate of Cook, 20 Del. Ch. 123, 127, 171 Ad. 730, 731 (Ch. 1934);
Clark v. Beers, 61 Conn. 87, 23 Atl. 717 (1891); Sheets v. Flynt Tobacco Co., 195
N. C. 149, 141 S. E. 355 (1928). In the first case the court surcharged the trustee
for the loss only on some of the non-legal securities in which investments had been
made. See Markham, Trust Investmcnts in North Carolina (1936) 14 N. C. L REV.
160.
17. Delafield v. Barret, 270 N. Y. 43, 49, 200 N. E. 67, 69 (1936); Darlington's
Estate, 245 Pa. 212, 217, 91 AtI. 486, 489 (1914). But cf. In re Hazelbacker's F.tate,
113 Pa. Super. 32, 39, 171 Atl. 619, 621 (1934). There will be no surcharge, accordingly, for a non-legal investment where "there has been no loss and no showing that
loss must necessarily occur." Gibson's Estate, 312 Pa. 359, 361, 167 AtI. 282, 233
(1933). See Comment (1936) 84 U. OF PA. L REv. 640.
Prior to the decision in Delafield v. Barret, supra, there was a conflict as to whether
investment in non-legals constituted a breach of trust per so in New York. Breach:
Nat. Surety Co. v. Manhattan Mortgage Co., 185 App. Div. 733, 174 N. Y. Supp.
9 (1st Dep't 1919); Matter of Vanderbilt. 129 Misc. 605, 223 N. Y. Supp. 314 (Surr.
Ct. 1927); cf. East Side Packing Co. v. Fahy Market, 24 F. (2d) 644, 646 (C.C.A.
2d, 1928). Contra: Matter of Adriance, 145 Misc. 345, 260 N. Y. Supp. 173 (Surr.
Ct. 1932).
18. Steele v. Leopold, 135 App. Div. 247, 257, 120 N. Y. Supp. 569, 578 (1st
Dep't 1909), modified, 201 N. Y. 518, 94 N. E. 1099 (1911), quoted in Delafield v.
Barret, 270 N. Y. 43, 48, 200 N. E. 67, 69 (1936).
19. Whether the court intended to make such a distinction, however, is not clear
from the opinion. Surrogate Foley apparently thought not. See Matter of Kern, 159
Misc. 682, 685, 288 N. Y. Supp. 655, 659 (Surr. Ct. 1936).
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such a distinction Seems illusory, except that20 a technical breach of trust may
furnish grounds ior removal of the trustee.
A further element in the instant case, which was not presented to the
court, was the guardian's improper delegation to the broker of complete discretion to invest the wards' funds. When a trustee is appointed, reliance is
placed on his independent judgment, 2' and he may not delegate to an agent
the performance of those duties which he may reasonably be expected to
perform himself.2 2 If loss occurs to the estate during the period of an improper delegation of this sort, the trustee is surcharged regardless of proof
that the delegation was its proximate cause. 23 The trustee, it is true, might
under certain circumstances be able to ratify his agent's investments and to
erase thereby the consequences of the breach of trust resulting from an
unlawful delegation of authority. 24 But such ratification would hardly be
effective when, as in the instant case, the agent has invested in speculative
non-legals-securities in which the trustee himself may not invest. 25
The question remains as to the validity of an indemnity agreement such
as that in the New York case. That the guardian committed a breach of
trust in that case, both by causing the funds of her wards to be invested
in speculative- non-legals and by improperly delegating her duty to manage
their investment, is clear. Nor was there any doubt of the broker's liability,
jointly and severally with the guardian, under the general rule concerning
a third party's participation in a breach of trust with knowledge of the
20. See notes 14, 15, supra.

21. Chicago Title & Trust Co. v. Zinser, 264 Ill. 31, 35, 105 N. . 718, 719 (1914);
Singleton v. Scott, 11 Iowa 589, 594 (1859).
22. McClure v. Middletown Trust Co., 95 Conn. 148, 110 Att. 838 (1920); McCluskey v. Gleason, 56 Vt. 264 (1883); 3 BOGERT, TRUSTS AND TRUSTEES (1935) § 555;
§ 171. But cf. Racouillat v. Requena, 36 Cal. 051, 656
RESTATEMENT, TRUSTS (1935)
(1869).

It is uniformly hdd that the trustee's duty to invest is one which must be

personally performed. In re Estate of Banning, 9 Hawaii 453 (1894) ; Boston v.

Curley, 276 Mass. 549. 177 N. E. 557 (1931); Iscovitz's Estate, 22 D. & C. 383 (Pa.
Orphan's Ct.), aff'd. 319 Pa. 277, 179 Atl. 548 (1935); RESTATEME.T, TRusTs (1935)

§ 171, Comment I.
23. Meck v. Behrens, 141 Wash. 676, 252 Pac. 91, 50 A. L. R. 21 (1927).
24. 3 BOGERT, TRUSrb AXD TRUSTEES (1935) 1782. There has been very little discussion of the question of ratification by trustees. E.g., Hill v. Peoples, 80 Ark. 15,
17, 95 S. W. 990, 991 (1906); Mobley v. Phinizy, 42 Ga. App. 33, 39, 155 S. E. 73,
77 (1930); Stevens v. Home Insurance Co., 199 Mo. App. 536, 543, 204 S. W. 44,
46 (1918) ; Bohlen's Estate, 75 Pa. 304, 317 (1874).
25. And, since absolute liability for loss is imposed during the period of unlawful
delegation, ratification even of legal investments would seem ineffectual after loss has
occurred. The remaining questions, as to the trustee's power, before a loss has
occurred, to ratify investments in legals and, in those states where the legal lists are
not "mandatory," in non-speculative non-legals, present conceptual difficulties. Since
a trutee would have power to make such investments his own simply by ordering the
agent to sell the securities which he had bought and immediately to repurchase them,
it would seem unreasonable not to permit the trustee to ratify such investments without
performing this idle ceremony. No cases involving these situations seem to have arisen.
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facts.2 6 The court, nevertheless, avoided the conclusion that the indemnity
agreement was unenforceable as contrary to public policy by holding that,
since investment in non-legals was not expressly forbidden by the statuti,
the agreement was not one of indemnity against the consequences of cornmiting a crime or a tort, so that no public policy was contravened. -' T The
legal list was viewed as protecting fiduciaries and guiding the courts in judging the reasonableness of a guardian's or trustee's investment policy, not as
prohibiting investment in other types of securities; the latter construction
of the statute, the court said, would require an extension of doctrine which
might come more appropriately from the legislature.
Since a breach of trust was concededly involved in the investment of the
wards' funds in speculative non-legal securities, the court might have applied
another rule of public policy, which invalidates contracts tending "to induce
a violation of a fiduciary's duty." 28 Not infrequently ignorant trustees invest
trust funds on the advice of irresponsible stockbrokers, often with disastrous
consequences. 29 Permitting brokers to contract away their liability for par-

ticipation in the attendant breach of trust might encourage such practices.
This was the tenor of the dissenting opinion. At the same time, however,
26. Duncan v. Jaudan, 15 Wall. 165 (U. S. 1872) ; Wilson v. Moore, 1 yl. & K.
126 (Ch. 1833); Attorney-General v. Cradock, 3 Myl. & C. 85 (Ch. 1837); Fyler
v. Fyler, 3 Beav. 550 (Rolls Ct 1841); 4 Boar.R, TausTs Am Tnusrns (1935)
§§901-913; RESTATEMENT, TRusTs (1935) §326; Scott, Paricipatlion in a Breach of
Trust (1921) 34 HAmv. L Rxv. 454. Some states have enacted the tommon law rule
into statute. E.g., ALA. CODE ANN. (Mfichie, 1928) § 10427; GA. CoDE (1933) § 103-423.
That the liability of the participant is joint and several with that of the trustee, Stratton v. Stratton's Adm'r, 149 Ky. 473, 149 S. W. 900 (1912) ; Blyth v. Faldgate, [1691]
1 Ch. 337; Cowper v. Stoneham, 68 L T. R. (w.s.) 18 (1893). But each trustee has
the power to compel contnbution from the other if each is equally at fault. REsTAzSXENT, TRUSTS (1935) §258; (1936) 3 U. oF CaL L REv. 675, 676; 3 BOEnT, TnusTs
AND TRusTEEs (1935) § 701.
27. The court relied upon a statement in Steele v. Leopold, 135 App. Div. 247, 257,
120 N. Y. Supp. 569, 577 (1st Dep't 1909).
28. RESTATEMENT, CoNRAcrs (1935) § 570; Bliss v. Matteson, 52 Barb. 335 (N.
Y. Sup. Ct. 1868), aff'd, 45 N. Y. 22 (1871); Landes v. Hart, 131 App. Div. 6, 115
N. Y. Supp. 337 (1st Dep't 1909). Even if the investments had been in non-speculative
non-legals, which presumably would not have involved a breach of trust under the
New York rule, the guardian's delegation of her duty to invest constituted an independent breach of trust which would have furnished a basis for invalidating the indemnity agreement
No American cases other than the instant one have been found on the precise
"question of the validity of an agreement to indemnify one otherwise responsible for
loss on unauthorized investment of . . . trust funds." Note (1936) 103 A. L R. 945.
Cf. Belemor v. Watson, 1 T. L. R. 241 (C.A. 1885), where the Court of Appeal held
invalid a contract entered into between a prospective co-trustee and the then acting
trustee, whereby the latter agreed "to indemnify" the former "against any loss if he
accepted" the co-trusteeship. Id. at 241-242, citing Lingard v. Bromley, 1 V. & B.
114 (Rolls Ct. 1812).
29. E.g., In re Estate of Cook, 20 Del. Ch. 123, 128, 171 At. 730, 732 (Ch. 1934);
Fox v. Harris, 141 Md. 495, 505, 119 AtL 256, 259 (1922) ; Matter of Cady, 211 App.
Div. 373, 376, 207 N. Y. Supp. 385, 388 (4th Dep't 1925).
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a tendency has ben apparent, both judicial and legislative, to expand somewhat the narrow statutory lists of authorized investments for trust funds.,0
Althougha it would have been easier to explain the opinion of the New York
court on this basis if it had adopted the rule which leaves it open to trustees
to justify investments in non-legals even where loss has occurred, a "mandatory" construction of the statute in order to nullify the indemnity agreement on grounds of "public policy" would not have been very realistic. The
practice is common whereby trustees, as distinct from guardians, are specifically authorized in the trust instrument to depart from the legal list. 1
When guardians, who are ordinarily appointed by judicial proceedings rather
than by private act. seek to do the same thing, it does not seem necessary to
prohibit them from assuming any resultant liability themselves by making
valid agreements to indemnify brokers whose advice is given in good faith
toward that end. In any event the decision is now largely academic in New
York; for the legislature of that state, apparently taking the cue extended
to it by the court, has since amended the law relating to investment by
2
guardians in order to remove any doubt that it is "mandatory" in characteri

EFFECT OF SALE BY MORTGAGOR OF CHATTELS SUBJECT TO AIORTGAGE*

A CHATTEL mortgage executed on several cars provided that the mortgagor,
an automobile dealer, could sell the security on two conditions: that lie pay
over to the mortgagee the proceeds on each sale up to the proportionate amount
of the mortgage debt and that the purchasers be approved by the mortgagee.
The instrument was properly recorded in New York where the parties were
in business and where the cars were then located. Subsequently the dealer,
without the mortgagee's knowledge or consent, sold one of the cars to the
defendant, a resident of Connecticut, who had no actual notice of the encumbrance. Upon failure of the dealer to pay over the amount due, the
mortgagee, suing in Connecticut, was allowed to replevy the car from the
purchaser.' The court held that the mortgagee's approval of the purchaser
was a condition precedent to an effective sale, the mortgage being valid
under the governing New York law, and, since recordation in New York
30. Cf. Pa. Acts Spec. Sess. 1934, p. 338, repcaling PA. CoNsT. art. III, §22,
which forbade the legislature to authorize stocks or bonds of private corporations as
a trust investment: l'A. STAT. ANN. (Purdon, 1936) tit. 20, § 801, authorizing as legal
investments certain ubligations of private railroad corporations; In re Adriance, 145
Misc. 345, 260 N. Y. Supp. 173 (Surr. Ct. 1932) ; Matter of Muller, 155 Misc. 748,
750, 280 N. Y. Supp. 345, 347 (Surr. Ct. 1935) ; 3 BOGERT, TRUSTS AND TRUSTEES (1935)

2068.
31. See notes 10, 11, supra.
32. The fulhninz clause was added to N. Y. DosESTc RELATIONS LAW § 85
(see note 3, supra):
. . . and must not invest the funds in any other securities."

N. Y. Laws 1936, c. 848.
General Credit Corp. v. Rohde, 122 Conn. 100, 187 Atil. 676 (1936).
1. Ibid.

*
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gave the purchaser constructive notice of that condition, non-compliance
with it prevented defendant from taking complete title.
If a power of sale under a chattel mortgage is unqtlalified and the inference is that the sale is solely for the dealer's benefit, the mortgage even
though recorded is usually held to be void except as between the parties.2
An unrestricted power of sale is said to be inconsistent with a security function and, moreover, is a potential instrument of fraud on subsequent creditors. A court may however infer an understanding that the proceeds of the
sale were to discharge the mortgage debt, in which case the mortgage is
generally held valid.3 While an express stipulation that the proceeds are to
be so used preserves the mortgagee's priority as against creditors of the
mortgagor and subsequent mortgagees, failure of the mortgagor to comply
with the condition subsequent does not affect his power to convey good
title to the purchaser. 4 But conditions may be inserted in the recorded instrument the performance of which the courts will generally hold essential to
a valid transfer of title, the distinction between the cases resting on the supposed differences between conditions precedent and subsequent. For example
there may be a requirement that the purchaser make payment directly to
the mortgagee, or, as in the present instance, that the purchaser be approved
by the mortgagee.3 These conditions precedent, however, have not uniformly
been given the effect desired by the mortgagee, for strict enforcement involves hardship whenever the purchaser without actual notice has paid the
price to an absconding or insolvent mortgagor. Thus if the power of sale
on condition is held not to be void for fraud, the conditions reserved by the
mortgagee are occasionally treated either as waived or as secret instructions, and the sale sustained as being within the actual authority of the
mortgagor. 6 Perhaps a more common expedient is to find the mortgagee
estopped to assert non-performance of conditions placed upon the power of
sale, either because of an "equitable estoppe'" or because the mortgagee
2. General Securities Co., Inc., v. Driscoll, 271 Fed. 295 (C. C. A. Sth, 1921);
Colorado Motor Finance Co.v. Smith, 72 Colo. 150, 210 Pac. 73 (1922) ; Pimnc., FnAuDuLENT MORTGAGES OF MERCHANDISE (1892) § 155; Note (1893) 18 L. R. A. 604, 606,
(1931) 73 A. L. R. 236, 240.
3. PIERCE, op. cit. supra note 2, § 137; Note (1931) 73 A. L R. 236, 238, 269 et
scq.
JONES, CHATTEL MORTGAGES, § 456a.
5. Arnold v. First Nat. Bank, 96 Colo. 104, 39 P. (2d) 791 (1934), (1935) 97

4. See 2

A. L R. 646, 672.
6. Waiver: Coffman v. Citizen's Loan & Investment Co., 172 Ark. 859, 290 S. V.
961 (1927); Martin v. Duncan Automobile Co., 50 Nev. 91, 252 Pa. 322 (1927); Manley Bros. Co. v. Somers, 100 Vt. 439, 138 At. 735 (1927); Bernhagen v. Marathon
Finance Corp., 212 Wis. 495, 250 N. V. 410 (1933); 2 JoNE s, CHATTEL MOrAGFS (6th
ed., 1933) §§ 455, 457. Adelson, The Mechanics of the Instalment Credit Sale (1935)
2 LAw & CONTEMP. PRoB. 218, 231. Cf. M. & M. Securities Co. v. General Motors Acceptance Corp., 79 S. V. (2d) 521, 529 (Mo. App. 1935). Secret instructions: Simons
v. Northeastern Finance Co., 171 N. . 643 (Mass. 1930).
7. As between two innocent parties the one making possible the loss should bear it.
See Ioore v. Ellison, 82 Colo. 478, 481, 261 Pac. 461, 462 (1927).
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who has clothed a mortgagor with most of the essential attributes of ownership will not be heard to denv that the ostensible ownership 8 is actual.0
There is, however, little uniformity in the application of estoppel arguments to the ostensible ownership cases. Traditionally estoppel arises when
there has been reliance on an actual or constructive misrepresentation of
fact.'
But the boundaries of the orthodox estoppel doctrine have yielded
to the pressure of loose judicial language and have been complicated by the
demands of policy. On the one hand, an interest in preserving the integrity
of the chattel mortgage as a credit device and of assuring mortgagees some
measure of the protection they sought to obtain by the mortgage" is responsible for the failure of some courts to find the requisite misrepresentation
by the mortgagee. Likewise the innocent reliance on the dealer's appearance
of authority, a reliance essential to traditional estoppel, may be negatived by
the constructive notice afforded by the recording statutes.' 2 If the recording
acts are thought to do no more than rebut the presumption that a chattel mortgage without possession taken by the mortgagee is fraudulent,13 they do not,
it is true, deprive the estoppel argument of its force. If, on the contrary,
recording is viewed as full constructive notice of the mortgagee's interest,
conclusive upon all purchasers, 13 a estoppel is unwarranted. Although this
position is not uniformly taken by the courts because of the burden it
imposes upon the innocent purchaser, it is not without justification, at
least when the purchaser is within the jurisdiction of record. But the policy
of recordation becomes less persuasive when the record is filed in a juris8.' The line bet%'een ostensible or apparent ownrrship and ostensible or apparent
agency is rarely clearly drawn in the language of the cases but it would seem to be the
sLme as that which separates an undisclosed from a partially or fully disclosed principal. The power of an ostensible agent to bind his principal is somex-hat narrower than
that of the nstensible owner because of the limitations characteristic of agents-e.g...
usual course of business. See EWART, ESTOPPEL (1900) 240; cf. Comment (1928) 22 ILL.
L. REv. o52, 654. The principal case seems to be one of ostensible oN nership rather than
agency and this note will be focussed on the former rather than the latter problem.
9. Nor is the constructive notice provided by recordation always deemed sufficient
to make estoppel improper. Gen. Securities Co.. Inc., v. Driscoll. 271 Fed. 295 (C. C. A.
5th. 1921) ; Buice v. Finance and Guaranty Corp.. 127 Va. 563. 102 S. E. 591 (1920),
(1920) 18 MRiH. L. REV. 788. There has been a parallel development in the other comimon methods of financing distribution to dealers. Void, The Divided Property Interest
in Conditional Sales (1930) 78 U. OF PA. L. REv. 713, 732 el seq.; Bacon, A Trust Receipt Transaction (1936) 5 FORDHAm L. REv. 17. 240. As to the relative merits of these
devices, see Symposium (1923) 8 CoRN. L. Q. 199, 210.
10. EWART, ESTOPPEL (1900), passln.
11. See Palmisano v. Louisiana Motors Co., Inc., 166 La. 416, 421, 117 So. 446, 448
(1928).
12. Whitehurst v. Garrett. 196 N. C. 154, 144 S. E. 835 (1928), (1929) 42 HARV.
L. REv. 573; Hardin v. State Bank of Seattle, 119 Wash. 109, 205 Pac. 382 (1922).
Accord: Finance & Guaranty Co. v. Defiance Motor Truck Co., 145 'Md. 94. 125 Atl. 585
(1924) (conditional sale). BIGELOW, ESTOPPEL (5th ed., 1890) 566.
13. It depends entirely on the wording of the statutes. Peo v. Bristol, 35 Mich. 28
(1877) ; Mathews v. Victor Hotel Co.. 74 Misc. 426, 132 N. Y. Stipp. 375 (1911).
13a. Cf. Bean v. Parker. 89 Vt. 532. 96 Ati. 17 (1915).
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diction other than that in which the sale is completed, for it may not only
be unreasonable to give constructive notice extraterritorial effect, but further,
it is doubtful whether the recording acts for moving chattels were designed
to, or could constitutionally, give such notice. Even in the normal case
recordation is in most instances ineffective as actual notice since, in the
absence of a central filing bureau, the most diligent search by a purchaser
may fail to disclose the encumbrance on a transient chattel. 14 The fiction
of constructive notice should not, therefore, be indulged too far. Moreover
it is the mortgagee, not the purchaser, who is usually best situated to absorb
m
And it is the mortgagee who
the loss occasioned by defaulting dealers.
has put the dealer in a position to create that loss. As a result of this
competition between equities, the precise circumstances essential to a constructive misrepresentation of fact in the dealer-mortgagor sale transaction,
are neither clearly nor uniformly defined. Merely intrusting a chattel to
a dealer does not ordinarily prevent its recovery by the owner from a bona
fide purchaser.' 0 The consent or acquiescence of the mortgagee to exhibition of the encumbered chattel in the regular course of trade, or to its use
for demonstration purposes has, however, been emphasized as a decitive
element in an estoppel of this type.' Moreover, it is frequently regarded
as important in spelling out an estoppel that the chattel was placed in a
position to be sold, and was sold, in the usual course of business 18 But
the generalization which seems best to fit the many cases is that the innocent purchaser takes good title only when the power exercised by the dealer
closely approximates the power actually or inpliedly conferred upon him
14. See Myerson, Some Legal Problems of Sales Finance Companies (1935) 2 LAW
& CoizEmu. PROB. 244, 250; Comment (1933) 19 VA. I. REv. 635, 633. Some protection
for the purchaser can be achieved by adoption of § 18 (2) (a) of the Uniform Chattel
Mortgage Act, as under § 9 of the Uniform Conditional Sales Act. See BoGmnT, C0!MENTARY oN CONDITIONAL SALES (Uniform Laws Annotated Vol. 2A) §§ 78, SO.
15. He can distribute the loss by charging higher fees for his services, or evade it
by recourse to the manufacturer ith whom he is often closely affiliated. See Cavers,
The Consmner'. Stake in the Finance Company Code Controversy (1935) 2 LAW &

p. PROB. 200, 201, 214 et seq.
COwmaT
16. Levi v. Booth, 58 Md. 305 (1882); Smith v. Clews, 114 N. Y. 190, 21 N. E.
160 (1889); Osborn v. Standard Security Co., 222 Mo. App. 1196, 4 S. IV. (2d) 503
(1928) ; cf. Utica Trust & Deposit Co. v. Decker, 244 N. Y. 340, 155 N. F. 665 (1927) ;
Comment (1928) 22 ILL L. RE. 652; 1 1VuusTro, SALES (2d ed. 1924) §313, 314;
Note (1931) 29 Micn. L. Ray. 527.

17. Moore v. Ellison, 82 Colo. 478, 261 Pac. 461 (1927). Accord: Kearby v. Western States Securities Co., 31 Ariz. 104, 250 Pac. 766 (1926) ; State v. Casperson, 71 Utah

68, 262 Pac. 294 (1927) (power of sale inferred).
18. Rudoph v. Farmers' Supply Co., 131 Va. 305, 103 S. E. 638 (1921) ; see Moore

v. Ellison, 82 Colo. 478, 481, 261 Pac. 461, 462 (1927); Rogers v. Booker, 184 N. C.
183, 186, 113 S. E. 671, 672 (1922) ; Gump Investment Co. v. Jackson, 142 Va. 190, 194,
128 S. E. 506, 507 (1925). But cf. Bernhagen v. Marathon Finance Corp., 212 Wis. 495,
250 N. W. 410 (1933) (sale of mortgaged cars by distributor to dealers) ; M. & M. Securities Co. v. General 'Motors Acceptance Co., 79 S. NV. (2d) 521 (Mo. App. 1935)
(sale to finance company of cars possessed by dealer under trust receipt of another
finance company).
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by the mortgagee. 10 Thus if the dealer has no actual or implied power to
sell, he cannot convey title; if, on the other hand, he is viewed as having
a power to sell, the failure to observe conditions precedent will not prevent
the transfer of good title unless those conditions were sufficient in number
and nature to destroy the resemblance of the act done to the act authorized.
In the principal case the mortgage cannot be held void for fraud since
both the conditions placed upon the mortgagor's power and the recordation
indicate, under the usual view, a valid security function. Nor, under the
facts revealed, can the mortgagee be divested of his lien because of any
affirmative waiver. And, if New York law controls the validity of the
mortgage as against innocent purchasers, recordation insures -the mortgagee
retention of his title unless the estoppel defense is available. Before there
can be a disposition of this defense, however, a preliminary determination
of conflict of laws issues must be made. The court for the purposes of these
issues, believed it to be immaterial whether the sale took place in New
York or in Connecticut, since in either event, it is said, the rights of the
litigants are to be determined by the effect given to the chattel mortgage
under New York law. 20 This position seems vulnerable. If the sale took
place in New York it is clear that, since all the elements of the controversy
are associated with New York, the Connecticut courts will, according to
conventional conflicts technique, 21 give effect to the disposition made by
19. RESTATEM6ENT, AGENCY § 201.
20. General Credit Corp. v. Rohde, 122 Conn. 100, 104, 187 Atl. 676, 678 (1936).
The trial court found that the sale took place in New York; the appellate court refused
to determine an appeal from that finding.
21. Conflicting generalizations are made with respect to whether the law of the
situs of the property at the time the mortgage was executed or that of the place of
execution or even that of the domicile of the mortgagor, is controlling. GooDRICH,
CONFLICTS OF LAWS (1927) § 151 (situs preferred) ; 11-12 HUDDY, AUTOMxOBILES (9th
ed. 1931) § 7: Griffin. The Effcct of Foreign Chattel Mortgages upon the Rights of
Subsequent Purchasers (1904) 4 MIcH. L. Rav. 358, 359 (domicile). However, in
the instant case, the chattel was situated in the state where the mortgage was executed
so that either rule would apply. But it rests with the forum whether or not it will
extend, in the interests of comity, the effect of the recordation to protect the foreign
mortgagee at the expense of the domestic purchaser. The courts in most jurisdictions
do extend that comity, the long run objective being the reciprocal protection to
domestic mortgagees by other jurisdictions at the expense of their own resident purchasers. JoNEs, CHATTEL MORTGAGES §299 et seq. There are several jurisdictions,
however, which refuse to enforce foreign chattel mortgages as against purchasers without actual notice unless the recordation requirements of the forum have been complied
with as well. Devant v. Pecon, 13 La. App. 594, 128 So. 700 (1930); Allison v.
Teeters, 176 Mich. 216, 142 N. W. 340 (1913); Sherman State Bank v. Carr, 15 Pa.
Super. 346 (1900); Farmer v. Evans, 111 Tex. 283, 233 S. W. 101 (1921); (1927)
40 HARv. L. REV. 1148.

Where the forum, as does Connecticut, requires a transfer of possession and under
the foreign law the mortgage is valid without that requirement, some courts refuse
to give effect to the lien which is thus thought to be contrary to local policy. MacCabe
v. Blymyre, 9 Phila. (Pa.) 615 (1872); Armitage v. Spahn, 4 Pa. Dist. Rep. 270
(1895); State Bank v. Carr, 15 Pa. Super. 346 (1900). But cf. Ballard v. Winter,
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New York law of the interests of the parties. And, as a matter of New
York law, an estoppel in terms of the arguments disclosed above seems a
distinctly possible result. A sale without the mortgagee's approval is not
such a deviation from the class of acts authorized as to make estoppel from
the dealer's ostensible ownership improper even against the policy of recordation, although the resolution of the conflict between recordation and
estoppel is more properly a legislative than a judicial function. 2 The
decisive effect given by the principal court to the constructive notice of the
terms of the mortgage is, however, not without precedent. But if the sale
had been completed in Connecticut, other considerations are generally viewed
as important. If, for example, the chattel was removed to Connecticut without the consent of the mortgagee, the rights of the latter would normally be
fixed by New York law as though the sale had been completed in New
York,' a except that the recognition which is given recordation may be
tempered by the fact that the purchaser was not within the recording juris-

diction. In contrast, a determination that the car when sold was in Connecticut with the owner's consent - a consent which may be implied for
a dealer whose normal arena of trade is both New York and Connecticutmay mean that the rights claimed under New York law should be treated with
less deference, and even be superseded by rights acquired under Connecticut
law.23 In the latter event, since, in accordance with Connecticut law,24
possession in the mortgagee is essential to give him a valid title as against

innocent purchasers, the estoppel argument is superfluous.
39 Conn. 179 (1872); Jones v. Taylor, 30 Vt. 42 (1857). Various grounds for the
refusal to apply the rule of comity are advanced by the minority jurisdictions. Thus
in Pennsylvania a public policy against secret liens is the rationalization. In Michigan
denial of the mortgagee's claim is said only to involve a question of priority,.which
is viewed solely by the law of the forum unaffected by comity. The Texas Courts,
however, frankly admit a policy of protecting Texas purchasers.
22. A possible compromise is indicated by statutes enacted in several states providing for full protection of the interests of foreign mortgagees for only a limited
time, after which bona fide third parties may take free of the encumbrance unless it
CoDE ANN. (Michie, 1928) § 6S90 (3 months);
is recorded in the jurisdiction. A.
GA. CoDE AN. (Michie, 1926) § 3259 (6 months); Uniform Chattel Mortgage Act
§§37, 40; Legis. (1933) 19 VA. L. REv. 635 (ten days if mortgagee has notice of
removal, otherwise six months). Accord: Uniform Conditional Sales Act § 14; Thayer
Mercantile Co. v. First National Bank, 98 N. J. L. 29, 119 A. 94 (Sup. Ct. 1922),

aff'd, 98 N. J. L. 907, 121 At. 927 (1903), (1923)
v. Bentley, 114 Fed. 112 (1902)

and

RESTATEmEN,

23 Co. L. REv. 394. Cf. Green
CoNTIacrs or L&vs (1934)

§§288, 295.
22a. Cf. Goetschius v. Brightman, 245 N. Y. 186, 156 N. E. 660 (1927).
23. Hervey v. Rhode Island Locomotive Works, 93 U. S. 664 (1876); REsTArz!SENT, CoNFLicrs oF LAws § 271; note (1928) 57 A. L R. 702, 714.

24. ConN. GEx. STAT. (1930) §§4698, 5092; see Biclsrt v. Sanditz, 105 Conn.
766, 771, 136 AtL 580, 582 (1927); Adler v. Ammerman, 100 Conn. 223, 228, 123
At. 268, 270 (1924).

