Notes
THE Two YEAR PREsumxpInoN IN THE FEDERAL ESTATE TAX

NEW fetters upon the exercise of the taxing power of Congress have been
forged from the language of the Fifth Amendment 1 by the Supreme Court
in Heiner v. Donnan,2 declaring invalid the provision in the Revenue Act of
1926 3 taxing transfers made within two years of the death of the transferor
as gifts made in contemplation of death. That Congress may levy both
estate taxes and gift taxes,4 and that gifts made when the thought of
death operates as the compelling motive may be included in the donor's
estate,;5 is not disputed. But the present tax is declared invalid as an
estate tax because the taxpayer is not permitted to deny that a transfer
made within two years of death is in fact made in contemplation thereof.
And it is declared invalid as a gift tax because, for the purpose of such
a tax, it is unreasonable to burden only those transfers made within two
years of the death of the donor and unreasonable also to measure the
amount of the tax according to the value at the time of the donor's death.
Only in the dissent a is the tax dealt with for what it clearly appears
to be-a gift tax supplemental to the system of estate taxation and reasonably adapted to secure its ends.
. The fiscal necessities of the government and the taxing temper of Congress are such that Heiner v. Donna. must appear to be the ill-timed
posing of a riddle as to how an admittedly legitimate object of taxation
may be taxed. A possible partial solution is suggested by the court's
objection to the fact that transfers made by persons young and robust
in health are deemed to haire been made in contemplation of death equally
with those made by the old and ailing, provided only that death occur
within the two-year period. Such an objection would presumably be met
by a statute which classified as made in contemplation of death only those
transfers proved to have been so made 7 and those made by donors whoso
life expectancy at the time was limited by factors, known to the donors,
to a narrow margin of years8 Such a provision, however, would merely
1 Under this Amendment the only taxes hitherto declared invalid have
been those deemed to be arbitrarily retroactive. Nichols v. Coolidge, 274
U. S. 31, 47 Sup. Ct. 710 (1927); Coolidge v. Long, 282 U. S. 582, 51 Sup,
Ct. 306 (1931). On the general relation of the Amendment to the taxing
power see Brushaber v. Union Pacific R. R., 240 U. S. 1, 24, 36 Sup. Ct.
236, 244 (1916); Tyler v. United States, 281 U. S. 497, 504, 50 Sup. Ct,
356,359 (1929).
2 U. S. Daily, March 22, 23, 24, 1932. For a discussion of the general
background of the points at issue, see Constitutionality of the Taxation of
All Ante-Mortem Gifts Made within Two Years of Death (1931) 2 FIDuCIARy LAW CHRONICLE 93.
344 STAT. 70 (1926) § 302, 26 U. S. C. SUPP. I § 1094 (c) (1928).
4Bromley v. McCaughn, 280 U. S. 124, 50 Sup. Ct. 46 (1929).
Milliken v. United States, 283 U. S. 15, 51 Sup. Ct. 324 (1931).
Mr. Justice Stone, Mr. Justice Brandeis joining in the dissent.
7 For the existing tests, see United States v. Wells, 283 U. S. 102, 115-120,
51 Sup. Ct. 446, 450-452 (1930); Nevin v. Commissioner, 16 B. T. A. 15,
35-37 (1929) ; UNITED STATES TREASURY REGULATIONS 70 (1929) 25-27.
8
Probably the only limiting factor likely to be acceptable at the present
time would be that of age itself. Expectancy tables taking into considera-
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vary the character of the test now provided. And no fixed test, consistently -with the language of the present opinion, could be accepted as conclusive since the requisite of liability is that the thought of death should
be the impelling cause of the transfer. The opinion makes clear that no
reduction of the period prior to death, within which transfers should be
deemed made in contemplation thereof, would be satisfactory, thus diso
posing of the suggestion in the dissent in the Scldcsingcr case' that
the issue -was primarily one of degree.
It is conceded that Congress may create a rebuttable presumption that
gifts within two years of death are made in contemplation thereof." But
the two-year provision in its present form is open to logical objection on
the ground that it makes one fact serve the function not only of evidence,
but of proof, of another fact which it does not conclusively control. In
Hawkins v. Bleakly 2 the -workmen's compensation act at issue provided
that if an employee should reject the act, any suggestion so to do having
come from the employer, undue influence on the part of the employer
should be conclusively presumed and the rejection be not binding.' 3 The
provision was upheld as a permissible regulation in aid of the general
scheme of the act. So, in the Heinwr case, the Court might have applied
the theory that when a statute provides for a reult which is a legitimate
exercise of legislative power it will not be invalid merely because the words
employed are those of an irrebuttable presumption. Undoubtedly, however,
the general attitude of the court has been that -which is followed here, tat
statutory' 4 presumptions must not only be rational in themselves but be
open to refutation.13 It would therefore seem essential that, in a redrafted
statute, the provision for taxing transfers made within two years (or other
fixed period) prior to the death of the donor should be free from every
suggestion of a presumption or relation to the subjective standard of contemplation of death.
The Court's conclusion that Congress could not have had in mind, even
c
remotely, the imposition of a gift tax under the wording of this statutel
is an added reason for using the most direct terminology. The substantial
issue is the validity of a tax on certain types of gifts imposed as an adjunct
to the system of estate taxation. The classification of property transferred
inter vi os -with the gross estate of a decedent for taxation purpose has
tion other factors, such as disease and occupational hazards, are hardly
sufficiently established in actuarial practice to provide an acceptable basis
for summary determination.
9 See United States v. Wells, supra note 7, at 118, 51 Sup. Ct. at 452.
:10Schlesinger v. State of Wisconsin, 270 U. S. 230, 46 Sup. Ct. 260 (1926).
n Heiner v. Donnan, supra note 2. U. S. Daily, March 22, at 7, col. 2.
12 243 U. S. 210, 37 Sup. Ct. 255 (1916).
:13Cf. Booth Fisheries Co. v. Industrial Commission, 271 U. S. 208, 46
Sup. Ct. 491 (1925) (conclusive presumption in workmen's compensation
act sustained because acceptance of the act itself was optional).
14 Compare the erection of a conclusive presumption through process of
judicial distinction. See St. Louis & San Francisco Railway v. James, 161
U. S. 545, 555-562, 16 Sup. Ct. 621, 624-627 (1896) (conclusive presumption,
for purposes of federal jurisdiction, that stockholders of a corporation reside in the state in -which it is incorporated).
v. American Sugar Refining Co., 241 U. S. 79, 36 Sup. CL
'McFarland
L5
498 (1916) ;' cf. Bailey v. Alabama, 219 U. S. 219, 31 Sup. Ct. 145 (1910);
see Western & Atlantic R. R. v. Henderson, 279 U. S. 639, 642, 49 Sup. CL
445, 447 (1928).
- To the contrary effect, the dissenting opinion refers to the report of the
Ways and Means Committee in reporting the proposed legislation. House
Report No. 1, 69th Congress, 1st Sess., 15.
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been justified on the adjunct theory, as reasonably designed or required to
secure equality of taxation and prevent evasion of the estate tax, in the
opinions sustaining the tax on an estate in the entirety as a part of the
estate of the predeceasing tenant and donor'T and that on property transferred in actual contemplation of death.18 The motive operating to Induce
the transfers in the latter case does not make them any the less consummated gifts inter vivos.'0 Further, gifts inter vivos were hold validly taxable under the gift tax statute 20 providing the same rates and the same
exemptions as in the case of testamentary transfers 21 Administrative experience having demonstrated the need for classification,22 no peculiar objection is conceived to bar a tax upon those transfers which prove to have
been made so short a time before the death of the donor that the effect
approximates that of a transfer at death. The power to tax is not power if
so limited that it cannot be exercised with administrative efficiency, which
requires classification of taxable subject matter with reference to collectibility, and classification of such objective character that it may be applied by administrative boards.

INTRACORPORATE DISTIBUTIoN or STOCK PROCEEDS FRom TRANSFERi or

CoRroRATE ASSETS
IN. two recently reported cases, McFarlane v. North Amncrcan Comont
Corporation1 and Geiger v. American Seeding Machine Company,z preferred stockholders complained of unfair apportionment between preferred
and common stockholders of stock allotted to their respective corporations
in consideration of a transfer of all assets. In the MoFarlano case the court
refused to grant an injunction to restrain the executory merger, since
neither fraud nor gross unfairness equivalent thereto a was proved. In the
17

See Tyler v. United States supra note 1, at 503, 50 Sup. Ct. at 359.

18 See Milliken v. United States, 283 U. S. 15, 23, 51 Sup. Ct. 324, 326 and

327 (1931) ; Nichols v. Coolidge, supra note 1, at 542, 47 Sup. Ct. at 713.
19 The suggestion that the statute puts gifts in contemplation of death
in the same category for purposes of taxation with gifta causa mwrtis Io
hardly tenable in view of the fact that there is no requirement that there
be fear of, or actual, imminence of death and the gifts may be irrevocable,
See United States v. Wells, supra note 7, at 119, 51 Sup. Ct. at 450. It is
not necessary that there be an actual "transfer" at death to bring the property within the statute. Tyler v. United States, supra note 1, 359, 50 Sup.
Ct. at 358, 359.
2o REVENU. Aci of 1924, 43 STAT. 253, 313-316, 26 U. S. C. SrP!. I,
§ 1131
(1928).
2
1 Bromley v. McCaughn, supra note 4.
22 The dissenting opinion is supported as to this by references to the history of the gift tax (supra note 20) and an analysis of the results in
102 cases in which the government has been a party arising under § 202 (b)
of the Revenue Act of 1926 and its successors, in which the presumption
that gifts made within two years of death were made in contemplation
thereof was merely rebuttable.
1157 Atl. 396 (Del. Ch. 1928).
2 124 Ohio St. 222, 177 N. E. 594 (1931).
3 It is frequently held that fraud or gross inadequacy of consideration
is essential before a merger, consolidation, or sale will be restrained at the
suit of minority stockholders, Raff v. Darrow, 184 Ind. 353, 111 N. E. 189
(1916); Colby v. The Equitable Trust Co. of New York, 124 App. Div.
262, 108 N. Y. Supp. 978 (1st Dep't 1908); Jackson v. Gardiner Investment Co., 200 Fed. 113 (C. C. A. 1st, 1914); rehearing denied, 220 V ed.
297 (C. C. A. 1st, 1915).
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Geiger case an injunction against distribution of the proceeds of sale was
granted, the court holding that the preferred were entitled to the par
value of their stock plus accrued dividends before anything could be
allotted the common since the charter granted the preferred such priority
upon liquidation.
It is generally stated that at common law, in the absence of special
circunmstances, 4 a transfer of all corporate assets requires unanimous confirmation of stockholders.5 Appraisal statutes,G however, restrict the power
of dissenting stockholders to thwart such a transfer to cases where it is
either fradulent or unauthorized by charter or statute,7 and resolve controversies involving solely the desirability or fairness of a particular transfer as between transferor and transferee in favor of the majority vith
provision for money compensation for the minority.8 But where the issue
pertains not to the consummation of the transfer but rather to a contest
between two classes of stock over distribution of the proceeds, the same
reason for subjecting a minority to a sacrifice of their interest in maintaining their investment is not present In such case complainants should
not be restricted to the compensation afforded by appraisal statutes, namely,
the cash value of their stock unaffected by the contemplated benef4s of
the transfer, *O even though fraud cannot be shown 1
On the other hand, the holding of the Gcigcr case that unless by the
terms of the transfer preferred stockholders are allowed the priority given
them by charter in case of liquidation, the distribution is inequitable and
will be enjoined, seems undesirable. It is not clear that a sale of all
assets in return for stock, or a merger or consolidation, must be treated
4 Post v. Beacon Vacuum Pump & Electrical Co., 84 Fed. 071 (C. C. A.
1st, 1898) (lack of working capital); Mliners' Ditch Co. v. Zellerbach, .7
Cal. 543 (1869) (enterprise had become unprofitable).
5Abbot v. The American Hard Rubber Company, 33 Barb. 578 (N. Y.
1861) ; Easun v. Buckeye Brewing Co., 51 Fed. 156 (C. C. N. D. Ohio
1892). However, it was frequently held that if a statute authorized consolidation a majority vote of stockholders was sufficient to effectuate transfer. Dady v. Georgia & A. Ry., 112 Fed. 838 (E. D. Ga. 1900); Norton
v. Union Traction Co., 183 Ind. 666, 110 N. E. 113 (1915). And before
the enactment of appraisal statutes courts occasionally refused to set aside
a transfer, requiring dissenters to accede to its terms or accept the fair
value of their stock. Tanner v. Lindell Ry., 180 Mo. 1, 79 S. W. 155 (1904).
5 See Lattin, Remedies of Dissenting Stoclioldcrs-Unde,- Appraisal Stat,tes (1931) 45 HARe. L. REv. 233; Weiner, Paynwnt of Disscnting Stoeckholders (1927) 27 COL. L. RBv. 547.
7Wall v. Anaconda Mining Co., 216 Fed. 242 (D. Mont. 1914), aFfd,
244 U. S. 407, 37 Sup. Ct. 609 (1916); Colby v. The Equitable Trust Co.
of New York, supru,note 3; General Investment Co. v. Lake Shore & M. G.
Ry., 250 Fed. 160 (C. C. A. 6th, 1918).
s Supra note 6.
9 Cf. criticism in Lattin, op. cit. supra note 6, at 245, of the California
appraisal statute -which bars litigation except to test whether the necessary
number of votes has been secured (CAL. CIM. CODE (Chase, 1931) § 39] on
the ground that it disregards dissenters' interest in maintaining their
investment.
-0 The New York statute provides that the value of the stock be ascertained as of the time of dissent. N. Y. STOCK CORP. LAW § 21, as amended
by Laws, 1924, c. 441, § 6. Consult In re Clark's Will, 178 N. E. 700 (N. Y.
1931). The Ohio statute provides for appraisal as of the day before the
corporate action. OHIO GEN. CODE (Page, 1931) §§ 8623-72.
- Similarly, it would seem that a stockholder should not be estopped
from attacking an unfair distribution as among the stockholders of his
corporation because of voting in favor of the transfer.
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as liquidation.1 2 On the contrary, cases decided before 13 as well as after
appraisal statutes have awarded dissenting stockholders the value of their
stock without securing to them priorities granted by charter upon liquidation.14 Indeed, it is sometimes held that even the right of preferred stockholders to accrued cumulative dividends may be divested in the course of
a merger.25 If the preferred must be awarded charter rights as upon
liquidation, before the common can participate in the proceeds of transfer,
the latter will in self-defense oppose transfer.
Relief consistent with the policy of appraisal statutes and at the same
time effective to insure the right of preferred stockholders to a continued
maintenance of their proportionate investment, may be obtained by assuring the preferred a share of the stock allotted their corporation proportionate to the value of their equity in the transferor company. This would
be no more difficult of ascertainment than the cash value of their stock
under appraisal statutes.

CREDITOR'S POWER TO HAVE FRAUDULENT CONVEYANCE SET ASIDE AFTER
CLOSING OF BANKRUPT'S ESTATE

Upo the objection of a creditor to the discharge of a bankrupt, the latter's
estate was reopened for the purpose of discovering unadministered assets.
Pending the referee's report of this investigation to the District Court, the
objecting creditor, having secured his information during the investigation,
independently instituted suit in a New York court to set aside an alleged
fraudulent conveyance and to have the proceeds, when recovered, applied
to payment of his debt. In Rice v. Chapman 1 the Appellate Division, by a
divided court, denied this attempt to secure a preference on the ground,
among others, that the creditor had no independent right of action, being
limited to his remedy in the bankruptcy court.
The decision logically follows from the settled rule that a trustee in
bankruptcy becomes upon appointment the only party empowered to institute proceedings to set aside a fraudulent conveyance and his failure to do
so will not transfer the cause of action to a creditor2 Likewise, where a
discharged trustee had no knowledge of the alleged fraudulent conveyance,
as the majority found from the record to be true in the instant case, it is
clear that the bankruptcy court will grant a creditor's application to reopen the estate and appoint a new trustee.3 Nor is there a statutory period
'12 See In re Clark's Will, supra, note 10, at 768 (basis of remedy afforded
dissenting stockholders upon sale of corporate assets is the consequent
change in the character of the business. It does not amount to dissolution).
13 Tanner v. Lindell Ry., supra note 5; Kremer v. Public Drug Co., 41
S. D. 365, 170 N. W. 571 (1919).
14 Appraisal statutes allow dissenters the "fair" or "market" value of
their stock. See Lattin, op. cit. supra note 6, at 243. While this valuation
may be influenced by the stock's priority upon liquidation, it is not equivalent to allowing such priority.
'15 Windhurst v. Central Leather Co., 101 N. J. Eq. 543, 138 Atl, 772
(1927). See Bisbee, Consolidation and Merger (1929) 6 N. Y. U. L. REV.
404, 411, 412. Contra: Colgate v. United States Leather Co., 173 N. J. Eq.
72, 67 AtI. 657 (1907), reversed on other grounds, 75 N. J. Eq. 229, 72
Atl. 126 (1909).
1 Rice v. Chapman, 255 N. Y. Supp. 35 (1st Dep't 1932).
2 Glenny v. Langdon, 98 U. S. 20 (1878); Trimble v. Woodhead, 102 U. S.
647 (1880). But cf. McLendon v. Bonner, 164 Ga. 869, 139 S. E. 799
(1927); Googins v. Skillings, 118 Me. 299, 108 Atl. 50 (1919).
3 In re Ryburn, 145 Fed. 662 (D. Conn. 1906).
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within which such application need be made,4 the only criterion being the
court's discretionary judgment of a reasonable time under the circumstances.7 Neither the discharge of the bankruptG nor the operation of the
two year statute of limitations within which suits may be brought by the
trustee after the closing of the estate 7 can effect the new trustee's power
to proceed against a fraudulent vendee. MIoreover, should the trustee refuse
to act, the creditor may, by leave of court, institute suit in the trustee's
name,s or possibly in his own name for the benefit of all the creditors, joining the trustee as a party defendant.0 He is thus assured of a pro rata
share of the fraudulently conveyed assets; it would be clearly contrary to
the spirit of the Bankruptcy Act to permit him to obtain all.
The dissenting opinion, however, assumed from the undenied allegations
in the plaintiff's pleadings, that the discharged trustee had failed to proceed to set aside the conveyance with knowledge, or means of knowledge,
of its edstence, and concluded that the creditor's independent right was
thereby restored. A trustee, of course, may elect not to prosecute a claim
or to take over an asset of the bankrupt which he may deem onerous. And
while he may be compelled to proceed,o yet if his decision remains uncontested title to the assets or power to prosecute the cause of action revests
in the bankrupt.11 It is not apparent whether an election by a trustee not
to contest a fraudulent conveyance will similarly, of itself, bar the trustee
from reasserting his powers before the expiration of the two year period
within which he may bring suit after the closing of the estate. Yet it has
been held that deliberate forbearance to act during the two year period
bars the trustee from suing where he is reappointed on the reopening of
the estate. 2
Granting, however, that a trustee may irrevocably waive his power, that
fact could lend no support to the dissent's conclusion that a creditor is
thereby empowered to act for himself. It is extremely doubtful whether a
court could logically distinguish a trustee's inability to sue from his failure
to sue, in order to overcome the strong precedent which rejects the latter
as a ground for allowing a creditor an independent right of action. If the
creditor is thus precluded from any relief, the result may not be altogether
unreasonable. If he also had knowledge and failed to act, the onus of the
loss to the estate is equally his. Likewise where a trustee makes known his
election to the court, its power of supervision is some measure of protection though the creditor be himself ignorant of the facts. Only where the
430 STAT. 545 (1898), 11 U. S. C. § 11 (1926).
5 In re Paine, 127 Fed. 246 (W. D. Ky. 1904).
c McMullen v. Zabawski, 283 Fed. 552 (E. D. Mich. 1922) ; StephenEon v.
Bird, 168 Ala. 363, 53 So. 92 (1910); REMINGTON, BA.xRUTFrCY (3d ed.
1923) § 3443.
7 30 STAT. 549 (1898), 11 U. S. C. § 29 (1926). Bilafsky v. Abraham, 183
Mass. 401, 67 N. E. 318 (1903) ; REmIINGTON, op. cit. sz pra note 6, at § 2979;
cf. In re Schreiber, 23 F. (2d) 428 (C. C. A. 2d., 1928).
8 See Casey v. Baker, 212 Fed. 247, 254 (N. D. N. Y. 1914).
9 Blick v. Nimmo, 121 Md. 139, 88 Atl. 116 (1913) ; see Casey v. Baker,
supra.note 8, at 253.
lo Dushane v. Beall, 161 U. S. 513, 16 Sup. Ct. 637 (1896) ; see Stephan
v. Merchants Collateral Corporation, 256 N. Y. 418, 422, 176 N. E. 824,
825 (1931).
3. Sparhawk v. Yerkes, 142 U. S. 1, 12 Sup. Ct. 104 (1891); Sessions v.
Romadka,
145 U. S. 29, 12 Sup. Ct. 799 (1892).
12 Kinder v. Scharff, 231 U. S. 517, 34 Sup. Ct. 164 (1913), aff'g 129 La.
218, 55 So. 769 (1911).
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trustee alone possessed the necessary knowledge, and without disclosing It
failed to sue through an error of judgment, may the creditor upon subsequent discovery of the situation find himself perhaps unwarrantably fipotent.

THE MUNICIPALITY AS A UNIT FOR UTILITY VALUATION

IN a case involving valuation of the property of an electric utility serving
several municipalities, the Federal Court for the Southern District of
Indiana recently upheld an order of the Public Service Commission fixing
a rate for a particular municipality solely on the basis of the utility's
property therein invested, without regard to any valuation of the utility's
property as a whole.' The Court construed the Indiana Public Utility
Act 2 to designate the municipality as the unit for rate making purposes
and placed much reliance on a Wisconsin decision a which construed a
similar statute and arrived at a similar result. With few exceptions, however, it has been held consistently that the property of an electric, gas or
water' utility serving different municipalities must be valued as a whole. 4
The objections usually raised to any scheme of segregation are that the
difficulties of valuation would thereby be increased G and that a particular
municipality would be accorded the benefit of an efficient, interconnected
utility system without being obliged to bear its proportionate share of the
burden.G In one case, however, the Texas Commission allowed segregation
on the ground that the city business was independent of the utility's
other transactions except as to unity of management and allocation of
general overhead expenses, and that it would be unfair for the city to
bear the deficits in other territory merely because the utility owned these
distinct plants.7 In another instance, a Commission allowed a higher rate
in the city because of increased operating expenses resulting from the
imposition of a franchise tax.8 A compromise between segregation into
municipal units and valuation of the entire property has been reached by
holding that the property may be divided into districts of similarly situated
municipalities with a uniform rate for each district0 As a substitute for
segregation, the Michigan Commission has apparently favored an alloca' Wabash Valley Electric Co. v. Singleton (S. D. Ind.), U. S. Daily,
March 12, 1932, at 62.
2 IND. ANN. STAT. (Burns, 1926) § 12,728.
3 City of Eau Claire v. Railroad Commission, 178 Wis. 207, 189 N. W.
476 (1922). Cf. Re North State Power Co., P. U. R. 1922E 661 (N. C.
1922).
4 Walters v. Utah Power & Light Co., P. U. R. 1919F 648 (Idaho 1919)
(electric); Re Indiana Gas Light Co., P. U. R. 1921E 441 (Ind, 1921)
(gas); Re Calais Water & Power Co., P. U. R. 1922A 370 (Me. 1921)
(water); Westminster v. Consolidated Public Utilities Co., P. U. 11, 1919E
506 (Md. 1919) (water); Re City of Pontiac, P. U. R. 1923D 193 (lclch.
1923) (gas); Purchasers v. Empire Gas & Fuel Co., P. U. R. 1920A 102
(N. Y. 1919) (gas); Re Green Mountain Power Corp., P. U. R. 1930B 171
(Vt. 1930) (electric). Contra: Re Santa Maria Gas Co., P. U. R. 19220
22 (Cal. 1921) (gas); Re Columbus Gas & Fuel Co., P. U. R. 1931C 244
(Ohio 1931) (gas).
5 Re Commonwealth Water Co., P. U. R. 1922C 48 (X. J. 1922) (water);
Re Utica Gas & Electric Co., P. U. R. 1922A 146 (N. Y. 1921) (gas).
t Re Utah Power & Light Co., P. U. R. 1921C 294 (Utah 1921).
7 Municipal Gas Co. v. City of Sherman, P. U. R. 1925E 67 (Texas 1925)
(gas distributors).
8 Re Southern California Gas Co., P. U. R. 1922A 277 (Cal. 1921) (gas).
9 State v. Pub. Serv. Comm., 291 Mo. 432, 236 S. W. 852 (1921) (electric).
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tion of return based on the amount of gas used in the municipality, on
the ground that such a plan would effect an apportionment more directly
in keeping with the growth of the cities.' 0
The strongest argument in favor of segregation is that it would minimize
the utility's temptation to make improvident extensions into lean territory
at the expense of more prosperous sections. The Mlissouri Commission has
recognized the danger of such extensions, but has held that until the
evidence revealed their actual existence the property must be valued as
an entity." The danger of improvident extensions is, as a matter of fact,
slight, since the Commission's approval of such action must usually be
secured. The device of segregation may, however, provide a convenient
solution to the problem of whether or not an extension should be allowed.
The Pennsylvania Commission, for example, conditioned its approval of
a water company's proposed extension on a stipulation by the company
that the cost of the extension would not be included in the rate base of the
municipality which the utility was already serving. The court, however,
set aside the order on the ground that the utility was entitled to a fair
return upon its entire property.12
The fundamental weakness in a policy of segregation into municipal
units is that it creates political, rather than economic, boundaries to utility
expansion. The underlying purpose of utility regulation is obviously to
secure cheap, efficient service to as many potential consumers as possible.
It is also clear that proper expansion generally results in a decreased unit
cost of production. But new territory cannot immediately be made to pay
its own way and the utility may be unable to bear the initial losses. Thus
in relieving municipalities of the burden of opening or supporting "lean"
territory, a scheme of segregation may prevent the very development which
would ultimately benefit all consumers.

TERMINATION OF INTER Vivos

TRUsT wITH A REMAINDER

IN

HEMS OF

SE'ITLOR-RECENT NEW YORK CASES

THE common law rule that one cannot, by a conveyance, by limitation of
uses, or by devise, make his right heir a purchaser,' has been applied
wherever the limitation to heirs or next of kin does not vary what they
would receive in the event the donor died intestate- Accordingly, an intcr
vivos conveyance in trust with a remainder to the heirs of the cettlor is
equivalent to the reservation of a reversion, and so it was held in the
case of Doctor v. Hughes,3 which appeared to establish the common law
rule in New York. In 1929, however, the New York Court of Appeals held,
in Whittenmore vs. Eqitable,Trmt Co.," that where the heirs were given
a remainder interest in default of other testamentary disposition by the
settlor, the trust could not be terminated on the settlors' petition alone,
10 Re City of Eaton Rapids, P. U. R. 1922D 94 (Alich. 1922) (gas).
"1Re Mlissouri Gas & Elec. Service Co., P. U. R. 1921D 6S7 (Ale. 1921)
(electric).
12Borough of Clark's Summit v. Pub. Serv. Comm., 92 Pa. Super. Ct. 591
(1928) (water).
'Evans, Termination of Trssts (1928) 37 YAME L. J. 1070, 1071. For
the present status of the rule in the various jurisdictions, see Note (1929)
29 COL. L. REv. 837.
2 See Harper & Heckel, Doctrine of Wortlzicr Title (1930) 24 ILL. L.
Rv.627 and cases therein cited on testamentary transfers.
3225 N. Y. 305, 122 N. E. 221 (1919).
4250 N. Y. 298, 165 N. E. 454 (1929).
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since, by expressly reserving the power of appointment, he had indicated an
intent that the heirs or next of kin should have a vested remainder, to
be divested only by exercise of the power. Consequently, their consent to
the termination of the trust was essential.5 It had apparently been assumed in prior New York cases, however, that reservation by the settler
of power to deprive his heirs of their interest by will does not vary the
ordinary course of intestate succession for the purpose of the common
law rule. 6 For even in the absence of the reservation an heir's interest
can normally be destroyed by will. Thus the Whittemore decision, while not
expressly repudiating the .common law, would nevertheless seem to have
presented a simple device for its evasion.
The subsequent history of the Whittemore case, however, has revealed
a curious reaction by the Appellate Division, First Department, whoso
decision in that case had. been reversed by the Court of Appeals. In two
recently reported cases, involving virtually identical gifts, the lower court
distinguished the Whittemore case by the fact that there the next of kin
had been minors, unable to consent to the revocation, and proceeded to
hold that where the next of kin were adults whose consent had been
obtained, the trusts could be terminated.7 The Whittemore decision is
thus accepted to the extent that the heirs and next of kin are deemed
to have a beneficial interest. But the distinction seized upon by the Appellate Division ignores the axiomatic principle that it is impossible to deter.
mine the heirs or next of kin of a living person.8 And it must be concluded that these cases are in direct conflict with the higher authority.
How tenuous and arbitrary is the entire theory of the Whittemoro caso
is demonstrated by the most recent case on the point, Franklin v. Chatham
Phenix National Bank & Trust Co.,9 also decided by the First Department.
A trust was created by two settlers to last a given period, the income
to be paid to the settlers. If, at the expiration of that period, one of the
settlers had died, his share was to be paid to his estate. Apparently,
though it does not clearly appear, power of testamentary disposition by
the settler was not reserved. In a suit to revoke the trust, it was held
that no beneficial interest had been created in the settler's children which
would necessitate their consent. It is difficult to see any substantial distinction between the trust in this case and the situation wherein a gift
5 By § 23 of the New York Personal Property Law, the consent of
all parties "beneficially interested" is necessary for the termination of a
trust.
6 See Note (1930) 7 N. Y. U. L. Rnv. 543, 544. See also, as opposed to
the Whittemore case, Fidelity & Columbia Trust Co. v. Gwynn, 206 H[y.
823, 268 S. W. 537 (1925); Raffel v. Safe Deposit Co., 100 Md. 141, 59
Atl. 702 (1905); Stephens v. Moore, 298 Mo. 215, 249 S. W. 601 (1923).
" Corbett v. Bank of New York & Trust Co., 229 App. Div. 570, 242
N. Y. Supp. 638 (1st Dep't 1930); Cagliardi v. Bank of New York &
Trust Co., 230 App. Div. 192, 243 N. Y. Supp. 573 (1st Dep't 1930). The
statement in the latter case that "nobody but the settler is beneficially interested" would seem in direct conflict with the Whittemore case. But of.
Hammond v. Chemung Canal Trust Co., 252 N. Y. Supp. 259 (1931)
(consent of presumptive next of kin not obtained; Supreme Court followed Whittemore case).
8 TIFFANY, REAL PROPERTY (2d ed. 1920) 488. Even the statement in Moore
v., Little, 41 N. Y. 66 (1869), that the presumptive heirs of a living person
have a vested interest subject to be completely divested by their prodecreasing the ancestor would not alter the fact that consent of all heirs
cannot be obtained during the lifetime of the ancestor.
0 255 N. Y. Supp. 115 (1st Dep't 1932).
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over in default of appointment is made.' Yet, on the reasoning of the
WYAittem-ore case, different results would be reached. If the common law
rule is deemed undesirable in New York, its direct abolition by statute
would seem preferable to the uncertainty and specious reasoning apparent
in the recent adjudications.

ELECTION OF RELIEDIES UNDER THE WORImEN's CO&PENS.%TION Acrs
THE Vermont Workmen's Compensation Act grants an employee injured
by a third party an option either to "claira compensation" or to proceed at
law against the tort-feasor and provides further for subrogation to the
employer "if compensation is claimed and awarded." In Canadian Pacific
Railway Company v. MDrinl it was held that filing notice of injury with
the employer and a claim for compensation with the commissioner of industries, as prescribed by statute, did not constitute such an exercise of
the option to "claim compensation" as to preclude a subsequent suit at la..
In the absence of a statutory option to elect either compensation or common law relief, it is generally held that an employee erroneously pursuing
the remedy to which he is not entitled is not thereby barred from subsequently procuring his true relief.2 Where the compensation statute permits an election,3 such an election is conclusively made and the alternative
remedy precluded by the commencement of an action at common law on the
one hand,- and on the other, by permitting a final award to be made & or
by failure to give the required notice of the reservation of common law
rights.8 In each situation, however, the election must be made by the person entitled to the compensation so that under a statute giving the right
to compensation to dependent of the deceased, a recovery of damages at
common law by his personal representative was held not to prevent recovery
of compensation by a dissenting dependent.? After a conclusive election to
10 The court treats a gift over to the estate as a gift over to heirs or
mext of kin.
354 F. (2d) 246 (C. C. A. 2d, 1931).
2 State v. District Court of Wilkin County, 136 Minn. 151, 161 N. W. 388
(1917); Conrad v. Youghiogheny & Ohio Coal Co., 107 Ohio St. 387, 140
N. E. 482 (1923); Adams v. Kentucky & West Virginia Power Co., 102 W.
Va. 66, 135 S.E. 662 (1926).
2 See 1 SCHNEIDER, WoRKmlN's COMPENSATION LAWv (2d. ed. 1932) § 15.
An employee contracting in one state to do work in another state w:herein
he is injured is not precluded from recovery under the Workmen's Compensation laws of the former by making an election under the laws of the
latter. But the prior recovery must be deducted from the amount of subsequent relief. McLaughlin's Case, 174 N. E. 338 (Mass. 1931). Accord:
Norwich Union Indemnity Co. v. Wilson, 17 S. W. (2d) 68 (Tex. Civ.
App. 1929).
4 Sciacia's Case, 262 Mass. 531, 160 N. E. 310 (1928) ; Krell v. Industrial
Commission of Wisconsin, 234 N. W. 714 (Wis. 1931). For a conclusive
election by an infant employee, suit to judgment is necessary. See Strong
v. New Hampshire Box Co., 82 N. H. 221, 131 At. 088 (1926).
z Brassel v. Electric Welding Company of America, 239 N. Y. 781, 145
N. E. 745 (1924); Pavia v. Petroleum Iron Works Company of Pennsylvania, 178 App. Div. 345, 164 N. Y. Supp. 790 (3d Dep't 1917) (no benefits
accepted under the award); Behr v. Soth, 170 Minn. 278, 212 N. W. 461
(1927).
6Pierce's Case, 267 Mass. 208, 166 N. E. 636 (1929).
7 American Mutual Liability Insurance Co. v. Parrick, 157 Tenn. 618, 11
S. W. (2d) 872 (1928); Miller Scrap Iron Co. v. Boncher, 17.3 Wis. 257,
180 N. W. 826 (1921).
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accept compensation has been made, recovery of the award is not barred
by a subsequent settlement by the employee with the person causing the
injury, the settlement being regarded as a mere gratuity.8 Nor do the
acceptance of compensation payments 9 and the signing of a release therefor 10 without knowledge of the true nature of either act operate as an
election.10 Moreover, acceptance of an award which is not final does not
.extinguish the common law action for damages, although any partial payments made thereunder must be deducted. from the employee's recovory.11
Similarly, where after acceptance of partial compensation payments the
employee proceeds against the third party tort-feasor, but unavailingly because he is held to have made a prior election,12 or where such suit is with
the consent of the employer but is lost on its merits,1 3 the remaining compensation may be obtained.
The instant case thus seems to follow the general tendency liberally to
promote the remedial nature of workmen's compensation laws. The purpose of the instant statute clearly was to give the employer subrogation
while still retaining for the employee an interest in the recovery. Wore
mere initiation of compensation proceedings to constitute an election, prejudicial delay might result, since until an award the wrongdoer would be subject to suit neither by the employer, for he is not subrogated until he becomes liable for payment, nor by the employee, for his election precludes
him. Dismissal of the present action, moreover, would result merely in
another action for the benefit of the same parties. The court's clear perspective of the realities of the situation, therefore, seems to result ill a
desirable interpretation of an unhappily phrased statutory provision.

INSOLVENCY PROCEEDINGS AGAINST INSURANCE COMPANIES AND TIIE
RIGHTS Or FOREIGN POLICY-HOLDERS

AN insurance policy is ordinarily held to be cancelled by operation of law
either upon the adjudication of insolvency followed by a decree of dissolution 1 or the appointment of a receiver,2 or upon an injunction restraining
the company from continuing its business and the appointment of a receiver.3 The theory seems to be that such proceedings operate as construe8 Green v. City of Ann Arbor, 246 Mich. 185, 224 N. W. 394 (1929).
Acceptance of a "pension" from a municipal employer is not an election
barring suit against the third party wrongdoer. Ford v. Kuehne, 242 Mich.
428, 219 N. W. 680 (1928).
9Ellich v. Hamburg Amerikanische Packetfahrt Actien Gesellschaft,
226 App. Div. 32, 234 N. Y. Supp. 171 (1st Dep't 1929).
10 Lassell v. Mellon, 219 App. Div. 589, 220 N. Y. Supp. 235 (2d Dep't
1927). But there can be no rescission where the employee knew the nature
of the release even though he was defrauded into signing it. McNamara v.
Eastman Kodak Co., 232 N. Y. 18, 133 N. E. 113 (1921).
11 Larsey v. T. Hogan & Sons, 239 N. Y. 298, 146 N. E. 430 (1925);
Fitzgerald v. Harbor Lighterage Co., 244 N. Y. 132, 155 N. E. 74 (1926).
12 Gordon v. Amoskeag Manufacturing Co., 83 N. H. 221, 140 At]. 704
(1928).
13 Noble Drilling Co. v. Murphy, 131 Okla. 34, 267 Pac. 659 (1928).
'Taylor v. North Star Mutual Insurance Co., 46 Minn. 198, 48 N. W.
772 (1891); Commonwealth v. American Life Insurance Co., 162 Pa. 586,
29 Atl. 660 (1894).
2 Doane v. Millville Mutual Marine and Fire Insurance Co., 43 N. J. Eq.
522, 11 Atl. 739 (1887); Insurance Commissioner v. Commercial Mutual Insurance Co., 20 R. I. 7, 36 Atl. 930 (1897).
3 Michel v. Southern Insurance Co., 128 La. 562, 54 So. 1010 (1911);
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tive notice of an intention to cancel the policy. At least as to local policyholders, therefore, no recovery is allowed for losses occurring subsequently
to whatever stage of insolvency proceedings is emphasized in the particular
jurisdiction. Recovery is allowed, instead, only for the value of the policy
at the date of insolvency, which is equivalent to the unearned premiums
previously paid in.4
The different considerations that may affect the rights of foreign policyholders, however, are indicated by the recent decision in FredericoMacaroni Manufacturing Co. v. Great Western Fire Insuranwc Co.P An Illinois
insurance company, qualified to do business in Louisiana, was adjudicated
insolvent by a court of its domicile and restrained from continuing its
business. In a suit in Louisiana against the company and the surety on its
qualification bond a Louisiana policy-holder was permitted to recover for a
loss which occurred after the insolvency, of which it had received no notice.
The decision followed logically from the theory that insolvency laws and
decrees rendered thereunder have no extra-territorial effect upon policyholders outside the state.6 Thus it seems well settled that an insurance
policy is not cancelled by a foreign decree of insolvency so as to bar a suit
against the company in a state other than its domicile 7 unless the insured
has waived his extra-territorial immunity by making himself a party to
the local insolvency proceedings. s
Even if the insured does recover judgment against the foreign company,
it is not enforceable against the receiver appointed in the domiciliary state
since he is not a necessary party to the suit.0 Furthermore, where the
corporate charter or the laws of the company's domicile provide that upon
dissolution, title to all corporate assets wherever located vests in the receiver, foreign policy-holders are presumed to have assented to the provision and therefore are not entitled to priority in payment from assets in
their own state,10 except as to those special deposits which may be required
of a foreign insurance company for the protection of local policy-holders.%'
It would also seem reasonable, despite one case to the contrary, 2 that a
foreign policy-holder who has actual notice of insolvency proceedings should
not be allowed to recover for losses occurring after he has had adequate
opportunity to "cover" by taking out other insurance.13
Commonwealth v. Massachusetts Mutual Fire Insurance Co., 119 Mass. 45
(1875).
4
Fuller v. Wright, 147 Ga. 70, 92 S. E. 373 (1917) ; Knowlton v. Massachusetts Ben. Life Ass., 171 Mass. 193, 50 N. E. 520 (1898).
S139 So. 1 (La. 1932).
6 Ogden v. Saunders, 12 Wheat. 213 (U. S. 1827).
7Equitable Surety Co. v. Illinois Surety Co., 108 S. C. 364, 94 S. E. 8S2
(1918); Frink v. National Mutual Fire Insurance Co., 90 S. C. 544, 74
S. E. 33 (1912).
8
Cf. Michel v. Southern Insurance Co., supra note 3.
9 See Evans v. Illinois Surety Co., 298 Ill. 101, 131 N. E. 262 (1921), and
same
10 case, 319 Ill. 105, 149 N. E. 802 (1925).
Fry v. Charter Oak Life Ins. Co., 31 Fed. 197 (C. C. Mo. 18S7); 5
JOYcE, INSURANCE (2d ed. 1917) § 3593.
13 Cooke v. Warner, 56 Conn. 234, 14 Atl. 798 (1888); Ruggles v. Chapman, 59 N. Y. 163 (1874).
Federal Union Surety Co. v. Flemeister, 95 Ark. 389, 130 S. W. 574
(1910).
3
Frink v. National Mutual Fire Insurance Co., supra note 7.
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RIGHTS OF UNREGISTERED PLEDGEES OF CORPORATE STOCIC

THE power of a pledgee of corporate stock to compel a transfer thereof

to his own name on the corporate books prior to maturity of the debt
secured has occasionally been denied,1 and one court has refused a transfer
even after maturity.2 But in general this power has been regarded as it
necessary incident to the possesion of the certificate properly endorsed with
power of attorney. 3 In the absence of registration, mere notice to the corporation is sufficient to entitle the pledgee to all dividends paid on the
stock if the pledge agreement so provides. 4 And in any event, where dividends are actually paid to the registered holder, the latter must hold them
in trust for the pledgee entitled to them under the terms of the pledge. 5
But if there is neither registration nor other notice of the transfer, the
pledgee, as any other transferee, is generally held to be without recourse
against the corporation which has paid out dividends or capital assets to
the stockholders of record.6
Section three of the Uniform Stock Transfer Act T expressly protects a
corporation paying dividends to the registered owners of stock. But in the
recent case of Bay City Bank v. St. Louis Motor Sales Co.8 the section
was strictly construed to apply only to the payment of ordinary dividends,
and an unregistered pledgee was allowed to recover from officers of the
corporation liquidation capital assets paid to the registered holder in
ignorance of the pledgee's interest. Since the pledgee is normally not
interested in ordinary dividends but only in the capital value of the stock,
the Uniform Act as interpreted in the instant decision appears to remove
the pledgee's principal need for registration.
Where the Act has not been adopted,9 a transfer on the corporation's
books is essential for a number of reasons. Generally transferees of stock
IChappius v. Spencer, 167 La. 527, 119 So. 697 (1929) ; State of Oregon
v. Smith, 15 Ore. 98, 14 Pac. 814 (1887).
- American Bonding & Trust Co. v. Pacific Brewing & Malting Co., 34
Wash. 10, 74 Pac. 826 (1904).
3 Skinner v. Ft. Wayne, etc. R. R., 58 Fed. 55 (C. C. D. Ind. 1893);
Scott v. Flint River Pecan Co., 159 Ga. 668, 126 S. E. 769 (1925); Turnbull v. Longacre Bank, 249 N. Y. 159, 163 N. E. 135 (1928); Banker's
Trust Co. v. Rood, 211 Iowa 289, 233 N. W. 794 (1930). The California
rule is that the pledgee can require a notation of the pledge to be entered
but not an absolute transfer. Spreckles v. Nevada Bank of San Francisco,
113 Cal. 272, 45 Pac. 329 (1896).
4 Homestake Oil Co. v. Rigler, 39 F. (2d) 40 (C. C. A. 9th, 1930).
5 Meredith Village Savings Bank v. Marshall, 68 N. H. 417, 44 Atl. 526
(1896).
6 Merchants & Mechanics Bank v. Boyd Co., 143 Ga. 755, 85 S. E. 914
(1915); Bank of Hollister v. Schlichter, 191 N. C. 352, 131 S. 1. 732
(1926). Contra: Bath Savings Institute v. Sagadahoc National Bank, 89
Me. 500, 36 AtI. 996 (1897) (assets).
7 Section 3 reads in full: "Corporations not forbidden to treat registcred
holder as oumer.-Nothing in this act shall be construed as forbidding a
corporation,
"(a) To recognize the exclusive right of a person registered on its
books as the owner of shares to receive dividends, and to vote as such
owner, or
"(b) To hold liable for calls and assessments a person registered on Its
books as the owner of shares." Cf. MINN. STAT. (Mason 1927) § 1464 and
ME. REV. STAT. (1930) c. 56, § 44 for fuller statutory provisions apparently
re-enacting the common law.
8 255 Mich. 261, 238 N. W. 241 (1931).
9 The Act has been adopted in twenty-three jurisdictions.
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are chargeable -with notice of corporate liens provided for by statutes,10
and consequently notice to the corporation or registration on its books is
necessary to prevent it from acquiring such liens for debts of the registered holder contracted after assignment to the pledgee.". Moreover, some
courts, apparently influenced by statutory or by-law provisions requiring
all transfers to be registered with the corporation, have held that creditors
attaching the stock on the corporate books acquire an interest in it superior
to that of a prior unregistered pledgee,' 2 although in perhaps a majority
of jurisdictions such provisions are by statute 13 or judicial construction 14
deemed to exist solely for the benefit of the corporation. Finally, a transfer would be highly advantageous to a pledgee who has unwittingly received
a forged certificate, since upon its surrender to the corporation in exchange
for a new certificate issued in the pledgee's name, the corporation is accountable to him to the amount of credit subsequently extended by him
in reliance on the security.'5
Except in the case of the forged certificate, the Uniform Act goes far
to protect a pledgee who fails to register the transfer either through
negligence, through lack of power, or through a desire not to impair the
credit of his obligor. The provision requiring corporate liens and restrictions on the transfer of stock to be stated on the face of the certificate 2r
protects the pledgee against liens given by statutes or by-laws.77 The Act
further provides that no attachment of stock is valid unless accomplished
by seizure of the certificates or by enjoining the holder from maling a
transfer. s Until then the holder has power to transfer the certificate free
of all liens by its delivery properly indorsed without registration on the
10 United Cigarette Machine Co. v. Winston Cigarette Machine Co., 194
Fed. 947 (C. C. A. 4th, 1912) (statute); cf. National Bank of the Republic
of New York v. Rochester Tumbler Co., 172 Pa. St. 614, 33 Atl. 748 (1896)
(by-law).
1 Birmingham Trust & Savings Co. v. Louisiana National Bank, 99 Ala.
379, 13 So. 112 (1893); Stafford v. Produce Exchange Banking Co., 61
Ohio St. 160, 55 N. E. 162 (1899); 6 THOmPSON, CORrOSATIONS (3d ed.
1927) § 4375.
In re Application of Murphy, 51 Wis. 519, 8 N. W. 419 (1881); First
Nat'l Bank of Longmont v. Hastings, 7 Colo. App. 129, 42 Pac. 691 (1895);
Perkins v. Lyons, 111 Iowa 192, 82 N. W. 486 (1900).
3. For a collection of statutes applicable to this question see CuRISnY,
THE TRANSFER OF STOCK (1929) 65, n. 4.
14 Masury v. Arkansas National Bank, 93 Fed. 603 (C. C. A. 8th, 1899);
Bleakley v. Candler, 169 N. C. 16, 84 S. E. 1039 (1915).
15 Metropolitan Savings Bank of Baltimore v. Mayor of Baltimore, 63
Md. 6 (1884); Brown, Lancaster & Co. v. Howard Fire Ins. Co., 42 Md.
384 (1875); Hambleton & Co., v. Central Ohio Ry., 44 Md. 551 (1876).
The position of the corporation in this situation can be analogized to that
of the acceptor of a bill of exchange on which the drawer's signature has
been forged. The acceptor cannot repudiate his acceptance nor recover the
money paid. Trust Co. of America v. Hamilton Bank of New York City,
127 App. Div. 515, 112 N. Y. Supp. 84 (1st Dep't 1908). Whether the
holder of the new certificate would acquire the rights of a stockholder is,
of course, another question.
u Section 15. Cf. the similar provision in the UNIFORM WAREHOUSE RECEipTS ACT, § 30.
'7 United States Gypsum Co. v. Houston, 239 Mich. 249, 214 N. W. 197
(1927); Park v. Bank of Lockesburg, 178 Ark. 669, 11 S. W. (2d) 483
(1928); cf. Hossier Chemical Works v. Brown, 200 Ind. 535, 165 N. E.
323 (1929).
18 Under Section 13 attachment by notice to the corporation, no seizure
of the certificates being made, has been held to be ineffectual. Wallach
v. Stein, 103 N. J. L. 470, 136 Ati. 209 (1927). The certificates must be
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corporate books,19 even though he may have had knowledge that the stock
had been attached on the books.20
The instant decision, in further limiting the significance of a transfer,
quite clearly imposes a burden upon the corporation and particularly upon
its officers. Yet they are still protected in so far as they may permit the
registered holders to vote and may pay them ordinary dividends. And
before distributing capital assets to registered holders, it would always
be possible to eliminate risk by requiring a bond, as in the case of a lost
certificate, 21 or by requiring the presentation of the certificate Itself. In
any event, the decision is harmonious with the apparent purpose of the
of stock as nearly as possible repreUniform Act to make the certificates
22
sentative of the shares themselves.
manually seized by the officer and retained. Muloch v. Ulizio, 102 N. J. L.
251, 131 Atl. 622 (1926).
Section 1 provides that title to certificates and shares may be transferred "by delivery of the certificate indorsed either in blank or to a
specified person by the person appearing by the certificate to be the owner
of the shares represented thereby . . ."; and that "the provisions of this
section shall be applicable although the charter or articles of incorporation
or code of regulations or by-laws of the corporation issuing the certificate
and the certificate itself, provide that the shares represented thereby
shall be transferable only on the books of the corporation or shall be
registered by a registrar or transferred by a transfer agent."
ao Harbridge v. American National Bank, 177 Wis. 206, 187 N. W. 853
(1922).
22BALLANTINE, MANUAL OF CORPORATION LAW AND PRACTICE (1930)

§ 140.

22 The Act confers upon stock certificates many of the aspects of negotiability denied them at common law. MEYER, THE LAW OF STOCI4 BROIERS

AND STOCK EXCHANGES

(1931) 346, 517-518, 630. For example it protects

the title of an innocent purchaser for value of a stolen certificate. Turnbull v. Longacre Bank, supra note 3. By § 22 a pledgee taking a certificate
to secure a pre-existing debt is a holder for value.

