
BOOK REVIEWS

Concepts of State, Sovereignty and Internatio l Law. By Johannes brat-
tern. Baltimore, The Johns Hopkins Press, 1928. pp. xix, 200. $2.50.

Principles of.the Constitutional Jurisprudence of the Gcrman National
Republic. By Johannes Mattern. Baltimore, The Johns Hopkins Press,
1928. pp. xv, 682. $5.00.

Professor Johannes Mattern of Johns Hopkins University can justly be
proud of his accomplishment in setting forth in a manner equally under-
standable to the American student as to the intelligent American reader the
essentials of the German republican constitution, and the various theorie3
which have been evolved abroad concerning the meaning of "the state"
and governmental functions in general. Apparently this could only be
achieved by one intimately familiar with both legal thinking abroad and in
the United States; but it would be difficult to find a scholar better equipped
for this task than the author of these books.

Whoever has tried, like myself, to translate a document conceived in the
legal terminology of one language into another is conversant with the diffi-
culties attending an enterprise like that undertaken by Professor Mattern.
It involves the necessity of extensive use in the new text of terms in the
original language for which no exact translation is available. In this re-
spect the task of bringing the German conception of constitutional theories
near to the American mind is accomplished in Professor Mattern's work
with as much perfection as could be attained, due in the first place to the
author's profound knowledge of nearly all the authorities in his field,
both American and German, and second to his ability of clearly presenting
the issues. It is delightful to observe how Professor Mattern, wherever he
meets with a controversy, invariably follows the same approved procedure:
after briefly stating the points at issue, a great number of contradicting
authorities are produced, the essentials of the corresponding American law
are outlined, the historical aspects examined and finally the author's own
viewpoint developed. In this way the reader is invited to cooperation and
is kept interested all through the discourse.

State, Sovereignty and International Law, the book which, according to
the author, is mainly an introduction to his work on German constitutional
jurisprudence, presents in an able and learned manner the legal and philo-
sophical theories which men of thought at different times the world over
have conceived on the subject of sovereignty. This book, while highly ab-
sorbing to the legal mind and full of interest to the philosopher, with its
stupendous mass of learning presented in a very scholarly manner, will
doubtless be of great assistance to those engaged on comparative studies of
constitutional and governmental functions in different countries all over
the world.

The volume dealing with German constitutional jurisprudence, while not
lacking in any respect the high qualities of the other, presents, if I may
say so, "easier reading."

The historical introduction is brief and full of interest; the reader is
guided in a few well chosen sentences through the two or more thousand
years of constitutional development in Germany from the times of tribal
rulers down to the attempts of constitutional reform in 1848-49. The
author's view as to this development, his assertion that the spirit of 1849
is alive in the present constitutional system, his well considered remarks
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concerning the distinction between 1848 and 1918 present valuable reading.
He reminds us of the fact that in 1848 there was a "verfassungsberatendc,"
in 1919 however a "verfassungsgebende Nationalversammiung," and there
is certainly much truth also in his statement that the liberal movement in
1848 was chiefly backed by the middle and upper middle classes. It should
not, however, be overlooked that, without the conscientious and often self-
sacrificing collaboration of these same classes, guided by the same ideals
as their forefathers, the new order of 1919 would hardly have become a
reality.

Among the wealth of other interesting subjects set forth in this book,
I must confine myself to pointing out just a few, without thereby detracting
from those which cannot be cited here. The author's narrative of how, in
1919, the states' rights were preserved against a strong movement to abol-
ish them entirely will help considerably towards understanding present day
conditions. There is furthermore an elaborate deduction of the author's
approval of Anschuetz' juristic conception of the state, and of the theory
of legal continuity between monarchical Germany and the Republic which
is, however, incompatible with Leo Wittmayer's "volle Diskontinuitaet."
The relations, from a legal standpoint, between the "Reich" and the
"Laender," national control of the Reich in state affairs, and particularly
the judicial control of the Reich in state legislation are extensively outlined
against the background of the American regime, to which the author draws
a highly illustrative comparison.

The student of constitutional and international law, as well as the gen-
eral reading public, will find a wealth of information in these pages. Ger-
man science and the German people as a whole owe a debt of gratitude to
Professor Mattern for his earnest and very successful attempt to present
carefully and impartially to the American public the system of German
constitutional jurisprudence.
Washington, D. C. AmBASSADOR VON PRITTWlTZ.

A Treatise on Aviation Law. By Henry G. Hotchkiss. New York, Baker,
Voorhis & Co., 1928. pp. xviii, 492. $7.50.

The problems involved in the early development of any now industry
are always many and complex. Amongst the most baffling problems in
aviation today are those concerning the future of aeronautical law, regula-
tion, and insurance. The present unsettled status of these questions,
together with the uncertainty regarding their trend, cannot help but act
as a deterrent to the advancement of air commerce. Ignorance is partially
responsible for the fears of airmen in this direction. Yet it is a fact
that adequate data on these subjects have not been readily available in
convenient form up to the present. Hence a clear and concise statement of
the problem itself would at least render a real service.

A Treatise on Aviation Law by Henry G. Hotchkiss, renders just that
service by stating the problems involved in aeronautics in an admirably
clear and concise way.

Chapter I sketches the history of aviation law, beginning with Fanchilles'
Code of 1902, and citing the results of the International Flying Convention
of 1919 and of the Pan-American Conference at Havana in 1928. In
accordance with our policy in other directions since the war, the United
States has steadfastly -avoided entangling alliances with these international
efforts. However, it is quite significant to note that the Air Commerce
Act of 1926 (which Mr. Hotchkiss aptly calls "the Magna Carta of Aviation
Law so far as the Federal Government is concerned") conforms in prac-
tically every respect to the requirements of the 1919 convention. Other
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American sources of aviation law are the Air Mail Act of 1926, the Army
and Navy Bill of 1926, aviation statutes of some thirty states, city
ordinances, and some rather useful-though not as yet voluaminous-
decisions at common-law.

Chapter II deals almost exclusively with sovereignty of the air. In
other words, it states what various countries have done to designate an
authority to limit flight over a nation's territory.

Chapter III brings out very clearly the extreme importance of the ques-
tion of trespass and damage. If the very act of flying over a piece of
property renders a flyer liable to prosecution at law, then there can be no
aviation. The conclusion seems to be that a happy medium must be reached.
For instance, if a flyer crosses property at a reasonable altitude, of say
2,000 feet, then he has ipso facto perpetrated no actionable damage. This
chapter also brings out quite plainly the great advantage it would be to
aviation if all states would adopt uniform codes, such as that formulated
by the American Bar Association in the "Uniform State Law for Aero-
nautics."

Public liability and property damage form the subject matter of the next
chapter. Obviously adequate insurance cannot be obtained until the law is
far more explicit on these points. We have an excellent precedent in ad-
miralty law for the handling of such cases, but Mr. Hotchkiss raises the
objection that such law is too little known to the average state jurist. Many
will retort that the way to do away with that objection is to throw all such
cases into a system of federal courts versed in such procedure. The obvious
advantages of such procedure are probably unattainable, however, due to
the jealousy of states as to their individual rights.

The next chapter indicates to the reflective mind a battle royal which it
is certain will be waged in the near future. The problem of aerial regula-
tion is a knotty one. Most flying in this country to date is-contrary to
common opinion-intrastate. Hence state regulation is amply justified. Yet
imagine the chaos which will ensue if a plane must comply with each of the
greatly varying sets of regulations of some ten states over which it can
easily operate in a single day.

In Chapter VI Mr. Hotchkiss has not brought out very clearly the diff-
erence between life insurance and accident insurance-two quite different
breeds of cats. Yet the general discussion will unquestionably prove en-
lightening to those operators of aircraft who wish to have a ready answer
for those prospective customers who, even in these post-pioneering days of
aviation, still raise every conceivable objection to flying even while buying
their tickets for a flight. In its final analysis the question of personal in-
surance for those who fly will be quickly settled just as soon as sufficient
people are exposed to the hazards of flying to enable actuaries to construct
adequate mortality tables.

The almost universal possibility of applying the provisions of the several
workmen's compensation acts to aviation is discussed in Chapter VII.

Chapter VIII sets forth the law defining common carriers and states the
"hands off" policy of the Interstate Commerce Commission with regard to
all means of transportation not specifically mentioned in the enabling act.

Chapter IX points out the one possible unconstitutional feature of the Air
Commerce Act, viz., the regulation by the federal government of intrastate
flight on the plea that it may interfere with interstate commerce. That
this position would be tenable in the courts in every conceivable case ap-
pears unlikely. Nor is it considered that the organization of the regulatory
force of the Department of Commerce has as yet reached the point where
individual states are no longer justified in maintaining similar forces of
their own if they so desire. Yet it cannot be gainsaid that all true be-
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lievers in the welfare of aviation must hope for a uniform regulatory sys-
tem throughout the country at the earliest possible time. Whether or not
all states in the Union will eventually become reconciled to allowing the fed-
eral government exclusively to protect the rights of their citizens remains
to be seen. *To date there is no apparent unanimity of belief that it would
be desirable.

Admiralty Law is skipped over very briefly in Chapter X. Personally,
the reviewer-whose only real claim to knowledge of either admiralty or
aviation law, by the way, is several years concentrated contact with prac-
tically all phases of aerial activity-feels that Mr. Hotchkiss has missed a
splendid opportunity to discuss some exceedingly interesting and vital par-
allels between aerial and maritime operations. For instance, when pre-
liminary drafts of air commerce regulations were broadcast throughout the
country inviting criticism, some of us advanced the belief that an optional
grade of "master pilot" should be included, on the theory that transport
companies would welcome having these super-experts available, yet the gov-
ernment could not be accused of oppression due to imposing too severe re-
quirements. A precedent is found in maritime pradtice. A somewhat simi-
lar case is understood to exist in some countries with regard to the licensing
and registration of ships. The requirements of the insurance underwriting
bureaus are much more severe than those of the governments. As steam-
ship companies must have insurance, the underwriting bureaus become the
actual regulatory factor, and the government department becomes merely a
recording office. Right or wrong, if the trend of aeronautical practice is to
be in a similar direction, we ought to recognize and face the situation now,
and thus be able to steer developments into proper channels. However,
with the admonishment in mind that "Fools step in where Angels fear to
tread," the writer feels that it hardly behooves him to attempt to insert
further opinion into what is probably the wise reticence of an Angel who
refuses to be lured by a Lorelei.

All aircraft manufacturers should be familiar with the "Cross-License
Agreement" of the Manufacturers Aircraft Association. Chapter XI dis-
cusses the history and present status of this famous patent litigation.

Crimes of the air are enumerated in the next chapter.
An excellent short analysis of the Air Commerce Act is presented in

Chapter XIII.
All prospective aircraft manufacturers or operators of air lines who con-

template bidding for Government contracts will profit by reading Chapter
XIV.

The remainder of Mr. Hotchkiss' book is taken up with appendices which
include verbatim copies of such important documents as the findings of the
International Convention of 1919, and of the Havana Convention of 1928,
the Air Commerce Act, Air Commerce Regulations, State Aviation Laws,
etc.

For those who wish a short course in the A-B-C's of aviation law, the
work of Mr. Hotchkiss will be found quite adequate in itself. For those
who wish to make a more extensive study of the subject, it is believed that
no better basic outline could be found. Numerous original sources are
either appended or cited, Just how far one desires to pursue these leads
is, of course, entirely up to each7 individual. However it may be well in
closing to draw attention to the fact that no more prolific field for original
law research could possibly exist than that of aviation. Common-law de-
cisions will, of course, complete the picture in time.
New York TALBoT 0. FREEMAN.
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Human Jettison, A Sea Tale from the Law. By Frederick C. Hicks. St.
Paul, Minn., West Publishing Co., 1927. pp. xv, 414. (3.

The law marches with the times. The novelized biography has been with
us these many years. Now we have the novelized law report; and a pleas-
ant variation it is. W. Clark Russell, or even Joseph Conrad himself, could
not have imagined a more harrowing story of shipwreck and suffering than
that which Professor Hicks finds ready to his hand in the famous case of
United States v. Holmes, 1 Wallace 25; nor had any writer on criminal law
ever thought of so puzzling a legal question as was presented to the federal
circuit court at Philadelphia in the trial of that case. The author has set
the horrendous facts of the case on the cozy background of a blazing wood
fire in a snowed-in country house of an eminent retired professor of law,
who, supported by his collection of all sorts of documents relating to the
case, and half screened by clouds of tobacco smoke, slowly unfolds the
gripping story.

We see the William Brown sail gallantly out of Liverpool in March, 1841,
bound for Philadelphia. During thirty-eight storm-tossed days in the North
Atlantic we become acquainted with the sixty-four passengers, all steerage,
and detect the beginning of racial antagonism, for some of the passengers
were Scotch while the others were Irish. We are led to suspect that some
of the Scotch, at least, find favor in the eyes of the crew. Then on the cold
and foggy night of April 19th came the fatal collision with an iceberg.
There was a mad scramble of the crew and the half-clad passengers for
places in the two boats carried by the ship. All of the crew, together with
some thirty-three of the passengers, were crowded into the ship's two boats,
while thirty-one passengers, mostly women and children, went down with
the ship. With such grossly inadequate life-saving equipment did ships
put to sea in the good old days when ship owners enjoyed personal liberty
to sail their vessels as they thought best.

After the long boat, so overburdened with its load of forty-two perzons
that it could not be managed or even bailed, had tosscd about helpleszly on
the waves for twenty-four hours of indescribable misery, a squall came up
and the mate in command gave the order to lighten the boat. Sixteen pas-
sengers, mostly men, and seemingly selected at haphazard, though none of
them Scotch, were thrown overboard. In executing this order the most
active member of the crew was Holmes, whose giant strength and rugged
constitution had enabled him to endure better than the others the terrible
hardships to which all had been subjected. A few hours after this horrible
jettison of human cargo, the occupants of the boat were rescued by a pass-
ing vessel and ultimately reached America.

It was not until August that Holmes was arrested in Philadelphia on the
complaint of some occupants of the long boat, and it was almost exactly a
year after the shipwreck that he was put on trial under indictment for
manslaughter. This trial, famous not only because of the unusual char-
acter of the alleged crime but also because of the distinction of the judge-,
who presided and the lawyers who prosecuted and defended, gives the
author a rare opportunity, of which he takes full advantage, to paint a vivid
picture of law administration and of professional life of the Philadelphia
of that day. Perhaps no other criminal trial in America ever brought to-
gether so many figures of distinction and peculiar interest. On the bench
were Justice Henry Baldwin, of the Supreme Court of the United States,
and District Judge Archibald Randall. For the prosecution were William
Al. Meredith, already high in public life, and later to be Secretary of the
Treasury, George D1. Dallas, United States Senator and Minister to Russia,
and shortly to be Vice-President of the United States, and Oliver Hopkn-
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son. For the defense the leading counsel was the picturesque and unique
David Paul Brown, assisted by Isaac Hazlehurst and Edward Armstrong.
The author gives us graphic pictures of each of these interesting figures in
action. We have the testimony set out in full, with its expected variations
according to whether the witness belonged to one or the other of the fac-
tions that had developed aboard the ill-fated vessel. There is given Judge
Baldwin's charge adverse to the accused, as well as his opinion on the
motion for a new trial, and also the arguments of counsel. The perplexed
state of the public mind as to whether Holmes was morally justified in
sacrificing, under order of the officer in command, some of the passengers in
order to save the others is strikingly presented by printing a number of edi-
torial comments in contemporary journals upon Holmes' sentence of six
months in prison, following the verdict of guilty.

Justice Baldwin's opinion that the accused's homicidal act was not ex-
cused by its necessity was rested on the ground that he was not privileged
to select at his own caprice the victims to be sacrificed, but was under a
duty to discover them by lot. In support of his statement that the lives of
persons selected by lot might be lawfully taken in case of necessity in order
to save others exposed to a common peril, the learned justice cited only
Jonah's case, printed as an appendix, in which we are only told that the
imperilled sailors selected the unlucky prophet by lot before casting him to
the famous whale. We are not told that there was any judicial determina-
tion of the sailors' innocence in so doing. In the Mignonette case, 14 Q.
B. D. 273, also printed as an appendix, where one of four cast away sailors
was killed and eaten by his comrades in order to preserve their lives, Lord
Chief Justice Coleridge, in holding the slayers guilty of murder, unquali-
fiably repudiated Justice Baldwin's statement that the homicide would have
been excusable if the victim had been selected by lot. It is to be noted,
however, that in the Mignonette case there was no casting of lots, but that
the castaways slew the weakest of their number.

This admirable report of a famous trial closes with a bibliography so
extensive and complete that we feel comfortable assurance that the popular
style in which the narrative appears merely adorns without detracting from
the essentially scholarly quality of the work.
Yale Law School W. R. VANCE.

Jurisdiction in Marginal Seas with Special Reference to Smuggling. By
William E. Masterson. New York, Macmillan Company, 1929. pp.
xxviii, 423. $5.

This work is a highly specialized one dealing with a single phase of the
subject of territorial waters. Because of its concentration on a single prob-
lem, incidentally the most difficult of all in this complicated branch of mari-
time law, this treatise will prove of value at the forthcoming international
conference to be held at The Hague in 1930, which conference will attempt,
among other things, a codification of the law of territorial waters.

Few would dispute that the most subtle question in the law of territorial
waters concerns the nature and extent of the right of the littoral stqte to
exercise authority with respect to foreign vessels beyond the three mile
limit. This is the topic studied by Professor Masterson, who approaches
the problem from the historical point of view.

The rise and fall of smuggling in England is traced from the end of the
seventeenth century to the present day. The author next describes the de-
velopment of smuggling in the United States beginning with the late colo-
nial period and ending with the extensive operations of the "rum fleet." The
work concludes with some selections from diplomatic correspondence and a
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chapter on the theory justifying the exercise of authority beyond three
miles. Some observations are also made on the possibility of successful
codification at the conference next year at The Hague, to be held under
the general auspices of the League of Nations.

No government, Professor Masterson points out, denies the right of an-
other nation to exercise full powers of sovereignty in a three mile zone, sub-
ject always to the right of foreign vessels to pass on innocent voyages.
England and the United States, however, for long periods in their history
had a very practical problem to contend with in the form of a host of
smuggling craft which operated by prearrangement with gangs of men
on the shore. From the start jurisdiction over three miles of sea proved
inadequate to cope with smugglers. By hovering slightly beyond the three
mile limit, they would be immune and at the same time within ready accezs
of and communication with the shore. It was necessary for the revenue
cutters to have a wider scope in order to keep smugglers at a sufficient dis-
tance from shore to prevent easy communication.

Following the dictum of Frederick the Great to discover tomorrow the
theory for action desired today, England and the United States placed the
"hovering acts" on the statute books. These laws were designed solely to
prevent smuggling and applied in general terms at considerable distances
from shore, far beyond the three mile zone. On the whole these laws, com-
bined with other causes, resulted in the gradual decline of smuggling, until
in 1876, England felt safe in reducing the distances over which various cus-
toms laws had theretofore applied; she retained, however, certain customs
statutes applying at three and four marine leagues. The United States,
on the other hand, has never passed a customs statute applying beyond four
leagues, or twelve miles, and has never qualified her claim of right to legis-
late with respect to customs up to that limit.

During this long period of more than two centuries, a number of cases
involving the applicability of these statutes to foreign vessels have come up
in the national courts. The details of some of the leading cases, both in
England and the United States, are described by the author. Unfortu-
nately, the jurisprudence of other countries possessing similar customs laws
remains yet to be treated. The courts of England and the United States in
dealing with these cases have considered themselves bound by the municipal
legislation which makes no exception of foreign vessels. It is interesting,
moreover, to note the absence of protests from the governments whose ves-
sels have been involved. Such lack of protest has been thought by many
jurists to constitute proof of acquiescence and the creation thereby of a
principle of international law that nations have the right to legislate for
customs up to a reasonable distance beyond the three mile belt. Some
jurists, on the other hand, maintain that customs control, like other matters,
must be confined in the absence of treaty to three miles, and that smuggling
cannot be classed as a national peril sufficiently grave to give rise to the
acknowledged right in some instances to go beyond three miles in self-
defence.

England, despite her early practice, today maintains the latter point of
view. To be sure, her present customs laws apply in general terms with
respect to certain matters up to four leagues, but England claims that these
laws apply in fact only to domestic vessels. The last case that the author
has found where England seized a foreign vessel beyond three miles was
as long ago as 1853 (L'Abandance). This point of view conflicts with that
of the United States and some other countries, but, as Professor Masterzon
observes, "it is believed that a general agreement could be reached upon a
convention providing for the protection of the fiscal interests of a State
beyond the zone of the so-called 'territorial waters,' or 'sovereignty.'" This
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belief he bases on three facts: (1) municipal statutes of many powers
extend customs control beyond three miles; (2) a number of treaties have
made provision for such control, witness the rum treaties with the United
States; and (3) many governments in their recent replies to the ques-
tionnaire prepared by the Committee of Experts for the Progressive Codi-
fication of International Law have expressed themselves as being in favor
of the existence of such authority beyond three miles.
Syracuse, N. Y. HENRY S. FRASER.

War as an Instrument of National Policy and its Renunciation in the Pact
of Paris. By James T. Shotwell. New York, Harcourt, Brace and Co.,
1929. pp. x, 310. $3.50.

Only upon rare occasions is the author of a study in contemporary his-
tory so clearly qualified for his task as in the case of Professor Shotwell.
As historical scholar he is an international figure. Since the Peace Con-
ference of Paris he has been intimately associated with statesmen and
leaders of public opinion in Europe and America. Through his editorship
of The Social and Economic History of the World War he has acquired a
grasp of the background of contemporary international relations which in
a certain sense is perhaps unequalled. More than any other one man he
was apparently responsible for the suggestion that resulted in M. Briand's
offer of April 6, 1927 to renounce war as an instrument of national policy.
It is not likely that the suggestion of M. Briand would ever have been
taken up seriously by the United States Department of State except for
the increasing pressure of opinion. It is equally likely that the ratification
of the Pact by the Senate was due directly to the nationwide, articulate ex-
pression of the sentiment that the Pact was approved by the people. To
assess Professor Shotwell's exact share in the molding of this public opin-
ion is difficult, but that share was certainly important.

Professor Shotwell divides his book into three general sections. The first,
which he calls Historical Perspective, covers in four chapters a statement
of the immediate historical background of the Pact. The treaty as it was
finally formulated, the author maintains, must be studied not in its text
but rather in its relation to the practical political problems of the moment.
Since the Pact is merely an embodiment of a single phase of the movement
designed to eliminate international war, before defining its character we
must examine the r~le of war in history and the new factors which have
arisen in our industrial world-for it is in view of these factors that, as
the author maintains, the tendency to regard war as an anachronism is
justified. Professor Shotwell recognizes frankly the argument of the mill-
tarists that "man is by nature a fighting animal." He traces the disastrous
effects of the system of force upon the civilization of antiquity and the
gradual elimination from domestic society of force as an instrument
of policy. He recognizes that, as between nations, war was essential
because it was the only method that had been devised for reaching
decisions, "an instrument by which most of the great facts of political and
national history have been established and maintained." It has played a
beneficent r~le as well as a criminal one. But with the development of
scientific industry, war has become not merely terrible but uncertain, and
therefore futile. Modern war has become an "industry of destruction."
More than that, largely because of the interdependence of the peoples, there
is no method of controlling war. "It becomes a contagion among the na-
tions and one cannot safely use a contagion as an instrument." Thus what
was formerly a method of reaching a decision threatens now by its very
nature to destroy the nation whose interest it is supposed to serve. "We
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have reached a place in history where we must choose between the danger
of the destruction of civilization in its entirety and the possibility of mak-
ing secure the happiness and well being of nations by the abolition of war
as the instrument of their policy."

The major portion of the book is devoted to the diplomatic history of
the Pact, which is covered in eleven chapters. The author begins with the
proposal of M1. Briand on the occasion of the tenth anniversary of the
entry of the United States into the World War. His modesty leads him
to omit any reference to his own share in the inspiration of this suggestion,
which according to Mr. D. H. Miller "was undoubtedly a talk which M.
Briand had with Professor James T. Shotwell a fortnight earlier. Shotwell
even formulated the idea of renunciation of war as an instrument of
national policy and, following the suggestion, Briand framed his message."
He traces the unofficial efforts that were made in the United States to
arouse public opinion to a realization of the opportunity and analyzes the
Chamberlain-Shotwell draft treaty. There followed M. Briand's first treaty
offer and the succeeding resolutions of Senator Capper and Senator Borah,
which went far to crystallize support in Congress of the Briand proposal.
He then traces the official Franco-Axneriean negotiations that culminated
in Mr. Kellogg's proposal and the invitation to the other governments to
participate. He gives high credit to the handling of the negotiations by
Mr. Kellogg. Their final success, however, he attributes to "a public
opinion which had become ready for the proposal before he made it ....
It became quite clear that for the first time in American history, at least
the first time since the World War, the peace move in the United States
was united on a single objective. . . . It is because there is no doubt upon
this point that this chapter of the history of American foreign policy is to
be appraised not in terms of diplomacy but of statesmanship."

The final seven chapters in the book are devoted to Mr. Shotwell's inter-
pretation of the meaning of the Pact of Paris. Is it to be regarded as a
mere gesture or an actual relinquishment of war as an instrument of
policy? He takes up in succession the effect of the reservations contained
in the acceptances of the other signatories. These, with the exception of
the so-called "British Monroe Doctrine," he insists are not reservations
at all but merely explanations, in that they do not cut in on the original
proposition or run counter to it. So far as the single important British
reservation is concerned, he regards )this as obviously applicable to Egypt
alone and merely a statement of longstanding realities. 'Both Britain and
Egypt apparently place the ultimate solution of their problems in a refer-
ence to the League of Nations.. .. There are no fundamental difficultiez
of adjustment with the terms of the Pact of Paris." With regard to the
distinction between an aggressive war and a war of self-defense, Mr.
Shotwell maintains that the Pact of Paris, like Locarno, has established
a new type of frontier, a juristic frontier, alongside the geographic frontier.
The fact of aggression will be determined not by the crossing of the geo-
graphic frontier but by the invasion of the juristic; i.e., the attempt to
settle a dispute by some means other than pacific. "Without specifically
saying so, this treaty which renounces war as a universal instrunent and
calls for the resort to peaceful means of settlement instead, constitutes in
itself a universal test of aggression." The author recognizes that there is
no legal obligation upon the United States or any other power to join in
police action against an aggressor state. He makes plain however that
we have incurred the moral obligation of refusing assistance to a recal-
citrant state, such as previously we should have regarded as a neutral right
and duty. "The ioncept of neutrality must now be changed to fit the
conditions of modern warfare ..... .There is a moral obligation not to
frustrate measures of peace or to become an accomplice in any effort at
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frustration; but there are no involvements in police measures, no formal
obligations of enforcement."

The last chapters of the book are devoted to topics of contemporary
historical importance intimately related to the Pact itself, In them he
discusses Anglo-American relations from .the point of view of the freedom
of the seas and the effect of the implications of the Pact of Paris in
relation to the general problem of sea-power. He further takes up the
significance of the Japanese participation in the Pact and suggests methods
by which the relations between America and Japan may be put upon a
permanently peaceful basis. In his last chapter he discusses briefly the
alternatives for war.

Mr. Shotwell's treatment of the whole subject is expressed in a tone of
cautious optimism. As he says, "the paeans of triumph which have found
expression in certain quarters tend to make one hesitate to grant even a
just measure of appreciation to the treaty." But he does not fail to insist
that although the Pact is itself merely a single step which has no importance 1
except in its relation to the future, it may be utilized, if the nations wish,
to provide a further development of the agencies of international peace.
Recognizing all the difficulties and dangers involved, the author evidently
believes that the nations, merely obeying the instinct for self-preservation,
will continue to foster this movement. He is rather impatient with the
point of view of the lawyer who attempts "to foresee and to meet every
conceivable circumstance of the future." This attitude he believes "would
reduce statesmanship to impotence in dealing with most of the major
problems of an age like ours. . . .The only really vital point which the
lawyer should raise in a matter which has secured in principle the assent
of the civilized nations is whether or not the form of the proposal is such
as to mislead or betray the hopes built upon it." That the Pact of Paris

.offers much less of a guarantee of peace than the Covenant of the League,
he freely admits. For, as Mr. Kellogg states, "Every nation... alone is
competent to decide whether circumstances require recourse to war in
self defense." This is the Teal reservation to the Pact.

Professor Shotwell constantly underlines the implication that the prac-
tical importance of the Pact lies largely in the logical compulsion it provides
for developing alternatives for war. To the reviewer it appears that force
would have been added to this argument had the author given greater
emphasis to Article 2 of the Pact, which is the positive covenant, for the
settlement of all international disputes by pacific means. This covenant In
itself, as Mr. D. H. Miller points out, leads to an automatic renunciation of
war, since if no dispute is to be settled except by pacific means there is no
possibility of any war to renounce. The nations are thus logically com-
pelled to develop devices for the peaceful decision of disputes. Professor
Shotwell has already written much upon the alternatives which may be
-utilized as the instruments for reaching decisions in national policies in the
future. It is to be hoped that he will further develop in greater detail the
final chapter of this book, in which he studies the methods of arbitration,
the World Court, conciliation, and conference.
Yale University CHALES SEYMOUR.

Cases on Torts. By Lyman P. Wilson. Chicago, Callaghan & Co., 1928.
pp. xiii, 1088. $6.50.

This book includes numerous fresh cases taken from many quarters.
Many of them are recent. They are graspable and interesting, and hence
teachable. Judgment in selecting teachable material is the severest test a
compiler must meet. Professor Wilson has succeeded overwhelmingly at
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this point both as to the new cases and as to the retention of old standbys
which have appeared in other compilations of torts casebooks.

As noted in the preface, many cases have been greatly abridged and some
of them are little more than excerpts. The latter are placed in small type.
There is a place for such editing, but I think it detracts greatly from a
casebook if carried very far. Probably there is too much of it here.
Doubtless excerpts serve a better purpose in the body of the text than in
the footnotes. But if excerpts are to be made or cases abridged it is prefer-
able for many purposes that the facts be taken along with extracts from
the opinion.

The classification of the materials is the most doubtful feature of the
book. Part I is entitled "Introductory General Considerations." It is taken
up with such problems as the distinctions between torts, contracts and
crimes, what is an act, and persons responsible for torts. All of these
problems are pertinent, but seemingly incidental and for the interstices
rather than the beginning problems for the student.

'Parts II and III are based on distinctions between responsibility imposed
for intentional and unintentional conduct. They seem sound enough and
so much so that I see no place for parts IV and V which classify responsi-
bility upon the basis of "inherent fault" and "specific harms through in-
tangible media and to intangible things," respectively. These latter parts
create clashes -which are certain to prove troublesome to the teacher 'who
puts much store by legal theory. But the arrangement of material is
largely a matter of individual taste and every teacher must prepare himself
to disregard unacceptable classification headings whatever book he may use.

There is a larger difficulty to overcome in the sub-analysis of thcse sev-
eral parts. While the framework is a departure, the details are orthodox.
Each distinct heading suggests a doctrine. "Conversion," "Negligence,"
"Legal Cause," "Assumption of Risk," "Nuisances," "Duress," "The Nature
of Mlalice," "The Right of Privacy" are illustrative. Probably this arrange-
ment explains the abridgements and excerpts mentioned above. The book
is doubtless designed-and successfully so-to develop the doctrines, rules
and formulas of tort 'law." The eases are lined up to delineate legal doc-
trines rather than to indicate how specific types of problems ara handled
by the judicial process. The latter is subordinated to the former. This
would probably be considered by many a virtue rather than a fault, but it
seems to me that such an arrangement over-emphasizes an already too
highly magnified factor to the dwarfing of the other factors of the judicial
process. The cases themselves give enough emphasis to doctrines, rules and
formulas, and a classification which should reduce rather than increase
their importance would probably make it easier to bring to the surface the
other factors involved in the process.

As an offset to anything that may be found objectionable in the com-
piler's own scheme of things, he places at the beginning of every topic of
importance a list of articles dealing with the general subject matter of the
topic which have appeared in legal periodicals. These lists are of the
greatest value both to the teacher and to those students who have more than
a passing interest in what they are doing. Their exhaustiveness necessarily
stimulates the teacher as it both permits and requires him to give the stu-
dent his estimate of the respective values of the articles listed. Likewise,
the citations to the annotations found in the selected case series and to law
review notes are of the greatest convenience. The two devices more than
make up for any loss felt from the absence of cases collated in footnotes.

The book is an extremely valuable contribution to the materials available
for teaching the subject matter of torts, and it gives a distinct point of view
to subject those materials to a more scientific classification. As I grasp
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Professor Wilson's point of view it is to accept the work-a-day weakness
towards a doctrinal classification and make the best of it. It has many
points in its favor.
Yale Law School LEON GRN.

Cases on Equity. By Edgar Noble Durfee. Indianapolis, Bobbs-Moerrill
Co., 1928. pp. xxvii, 830. $6.

The frontiers of law-school experimentation with the subject matter of
Equity, aside from the extra-legal investigations into the actual effects of
various types of decrees, are being pushed in the direction of the abandon-
ment of the old separate courses in Equity and the salvaging of their cur-
rently useful contributions in new curricular combinations. Obviously
Professor Durfee has not undertaken to extend these frontiers. He has,
however, definitely improved the content of the conventional single course.

The emphasis is on procedure. Through the media of Specific Perform-
ance, Injunctions, Bills of Peace and Quia Timet, together with sections on
Decrees and Orders, Final Process, and Effects of Decrees Apart from Proc-
ess, the book realistically portrays equitable relief at grips with its juristic
competitors. The conflict is seen, of course, through the Chancellor's eyes.
However, as a basis for the study of the judicial administration of discre-
tionary functions, the comparative efficacy of all available remedies, and
the operation of enforcement measures, the book is richer in detail, more
lawyer-like, and more inherently suggestive than any other casebook on
Equity.

So, with the extent to which law and equity have been and should be
fused under the codes and other reform legislation. Although the contempt
aspect of ejectment, injunctions as incidental to actions for libel, equitable
defenses, Hahl v. Sugo and Syracuse v. Hogan, and damages in addition to
or in lieu of equitable relief have been handled in monographic notes, these,
together with occasional cases in the text, and an intricate section on "Ref-
erence and Jury Trial," effectively present some of the most important ad-
vantages and most acute problems created by the fusion movement. And
the book as a whole leads inescapably to the hope that fusion may some
day so far progress as to free the availability of specific relief from the
vague and variable test of the supposed adequacy of the remedy "at law."

Professor Durfee has left the subject of equitable restrictions on the
use of land and chattels to other hands. Save as a defense to specific per-
formance and for an incidental treatment of cancellation under bills quia
timet, there is no presentation of relief against mistake and fraud. Nor is
receivership, except for one or two passing shots, dealt with. For that mat-
ter, no one since Lloyd has done so. Quaere, where should receivership be
taught?

Three hundred and sixty-six cases, statutes and readings are compactly
presented in the relatively short text. They have not been frantically culled
from the advance sheets under the whiplash of a publisher's contract. The
notes, however, and a not infrequent principal case, exhibit a flair for re-
porting. The editorial skill reaches a degree of subtlety and refinement at-
tainable only after nearly a decade of actual teaching and revision of this
volume's mimeographed progenitors.

Three innovations in arrangement are notable. Each major division of
the index contains an indication of "specific case types." These facilitate
orientation. The Lumley v. Wagner line of cases is dealt with under "Par-
tial Specific Performance," separated by the title-deficiency cases from the
"mutuality" group, just preceding. This alignment suggests new emphases.
And the Specific Performance material is divided into two parts, that which
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relates mainly to the collateral consequences of the availability of relief
being gathered at the close of the book under the heading "Vendor and Pur-
chaser," following "Injunctions." This permits uninterrupted transition
from the remedial phase of Specific Performance into Injunction.

The editor devotes three hours a week to the course, beginning in the
second term of the first year and continuing through the following autumn.
The reviewer, by means of assigned problems in the content of omitted sec-
tions, will cover the heart of the material in four semester hours, in the
second term of the second year. He has found the casebook vividly pro-
vocative of class discussion.
University of North Carolina M4. T. VAu HEcKE.

L'Execution Specifique des Contrats. ttude de Droit Anglais Conmpar.
By Ernest Barda. Paris, Librairie Dalloz, 1928. pp. 187.

One of the most interesting subjects in comparative law relates to the
specific reparation of obligations, that is, whether a party is entitled to the
specific performance of a contract or to the specific reparation of a torL
The author compares the rules in force in England and the United States
with those existing in France and Italy and brings out the fact that Anglo-
American law goes much beyond the French and Italian in its guaranty of
good faith and the sanctity of the given word. Both the French and the
Italian codes, following the earlier tradition, stand upon the doctrine of the
inviolability of the person, according to which a party cannot be compelled
against his will to perform a contract involving a "doing or not doing." The
French courts, however, have departed from this traditional point of view
by what is known as the system of "astreintes," by which is meant the im-
position of a pecuniary penalty for each day's delay in the performance of
a contract.

In Italy the need of the specific reparation of obligations has been felt
in recent times and has found expression in the Draft Code of Civil Pro-
cedure of 1926. In this code the French system of the "astreintes" is sanc-
tioned. It proposes also that an "executive bureau" be set up in connection
with each tribunal, with power to enforce specifically all kinds of obliga-
tions. Following the German system, its provisions apply to the specific
reparation of torts, as well as to the specific performance of contracts. On
the other hand, it does not authorize an injunction in case of agreements
"not to do," but allows only the destruction of a building erected in viola-
tion of an obligation not to build. The fact that the Draft Code has not
laid down any detailed rules corresponding to those worked out by the Eng-
lish courts leads the author to remark: "Thus the solution of the problem
of specific performance in Italy is six centuries behind the English law."

The author presents the English law both in its historical development
and actual form, and he has done so in a manner which is altogether ad-
mirable. The work should contribute to a better understanding in conti-
nental countries of the Anglo-American law of the specific performance of
contracts.
Yale Law School E. G. L N=z n.
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