
RECENT CASE NOTES
ACTIONS-DELARATr.Y JuDG .-- The plaintiff and the defendant,

wife and husband respectively, were residents of New York. The defend-
ant obtained a colorable divorce in Mlexico and was then married again
in Connecticut. The plaintiff sought a declaratory judgment declaring
the Mexican divorce and subsequent marriage of the defendant void, and
determining the plaintiff's matrimonial status. Upon a motion by the
defendant, the lower court dismissed the plaintiff's complaint without
hearing any evidence, on the ground that the plaintiff had a remedy by
an action to annul the second marriage. Held, on appeal, that the lower
court erred in dismissing the plaintiff's complaint before trial. Bamann
v. Baurnunn, 226 N. Y. Supp. 756 (App. Div. 1st. Dept. 1928).

The declaratory judgment was introduced into this country from Eng-
land and has been recognized by state legislatures since 1919. Borchard,
The Declaratory Judgment (1913) 28 YArL L. J. 1, 29; CL=, Covr
PLEADING (1928) 230. Its function is to enable the court to make an
authoritative and binding declaration of the rights of the parties, thereby
settling disputes in advance of actual injury. Gordon, Dcclaratory J;lj-
ments (1922) 56 AM. L. REv. 659; see Karilicr's Petitiwz, 24 Pa. 45j,
463, 131 Atl. 265, 268 (1925). But there must be a genuine contro-
versy calling for the adjudication of present rights. West v. City of
Wichita, 118 Kan. 265, 234 Pac. 978 (1925); Miller v. Miler, 149 Tenn.
463, 261 S. W. 965 (1924). And in Pennsylvania, the plaintiff must
show the necessity of a speedy determination of the issues involved.
List's Estate, 283 Pa. 255, 129 Atl. 64 (1925). That the plaintiff may
have had another remedy is not, of itself, sufficient reason for dismissing
the petition. See Comment (1927) 06 YALE L. J. 403, 407. Jurisdiction
in an action for declaratory relief is discretionary and there are no definite
rules to be applied. N. Y. C. P. A. rule 212; Wcstchctcr Mortgage Co.
v. Grand Rapids & L R. R, 246 N. Y. 194, 158 N. E. 70 (1927). And
since the determination of status was the earliest function of the declara-
tory judgment both in Roman and English law, this was a proper occasion
for it. Borchard, op. cit. supra at 123. Furthermore, to force the plain-
tiff to bring an action to annul the defendant's second marriage, having
already appeared before the court, would result in a multiplicity of suits,
additional expense and unnecessary delay. By entertaining the suit for
a declaration, the court can determine amicably the status of the partics
without the necessity of a hostile suit. Gordon, op. cit. snzp;,a at GG0;
Sunderland, The Declaratory Jdgiacnat (1917) 16, Micu. L. Rv. 69, 76.
The instant decision is in harmony with statutory provisions of some states
to the effect that the declaratory judgment statutes shall be librally
construed and administered with a view of making the courts more xer-
viceable to the people. Cf. KAN. Ruv. ST.AT. ANN. (1923) c. 60, art. 3102.

BANKs AXD BHNxING-LETERS or CRIDIT-REQUIRErmNT oP STRICT CO:;-
FORMITY WITH CoNDnIToNS.-A letter of credit provided: "Shipment to
be made . . . from Java by steamer or steamers to Philadelphia."
Presentation of the bill of lading covering such shipment was vaived on
the seller's representation that, since each cargo was intended for a- num-
ber of different purchasers, furnishing such a bill would be impracticable.
All other terms of the credit were to remain as theretofore. The bank
refused to honor a draft drawn against the letter of credit because the
ship was originally destined from Java to "Port Said, option New York,"
though it was .diverted to Philadelphia in time to permit the vessel to
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pursue a direct route from Java to Philadelphia. In a suit by the seller
for damages, the court directed a verdict for the defendant. Held, on
appeal (four justices dissenting), that a verdict be directed for the plain-
tiff. Lamborn v. National Bank of Commerce, 48 Sup. Ct. 378 (U. S.
1928).

The issuing bank's obligation on a letter of credit is distinct from the
underlying contract of sale. See Mead, Documentary Letters of Credit
(1922) 22 CoL. L. REV. 297, 311. The credit contemplates payment only
against documents, and the issuing bank is held to assume no responsi-
bility to the buyer with respect to their genuineness or the quality or
quantity of the goods. Brown v. C. Rosenstein Co., 120 Misc. 787, 20{
N. Y. Supp. 491 (Sup. Ct. 1923); Maurice O'Meara Co. v. National Park
Bank, 239 N. Y. 386, 146 N. E. 636 (1925); (1925) 38 HARv. L. REV. 1117.
On the other hand the bank is not entitled to reimbursement from the
buyer if it fails to exact from the seller strict compliance with, the terms
of the letter of credit. Bank of Montreal v. Recknagel, 109 N. Y. 482,
17 N. E. 217 (1888); see Camp v. Corn Exchange National Bank, 285 Pa.
337, 343, 132 Atl. 190, 191 (1926). Consequently, it is not bound to accept
drafts drawn against the letter of credit unless the vendor has complied
exactly with its terms. Lamborm v. Lake Shore Banking and Tis.qt Co.,
231 N. Y. 616, 132 N. E. 911 (1921). ("Java white granulated sugar" not
satisfied by "Java white sugar"); Bank of Italy v. Merchants' National
Bank, 236 N. Y. 106, 140 N. E. 211 (1923) ("dried grapes" not satisfied
by "raisins"); Commercial Union of America v. Anglo-South Aiic'ean
Bank, 16 F. (2d) 979 (C. C. A. 2d, 1927) ("sailing during first half of
November" not satisfied by ship's departure the seventeenth). The issue
in the instant case, probably the first letter of credit case to come before
the Supreme Court, was the extent to which the bank's credit obligation
was modified by its waiver of physical presentation of the bills of lading.
If it were held that the shipment provision was entirely waived, the
tender as made would suffice without regard to shipment. But this would
seem to be an unlikely possibility. The credit still called for shipment
from "Java . . . to Philadelphia." If any of the documents which
were presented evidenced such a shipment, the bank would have had to
honor the drafts. Cf. DeSousa v. Crocker First Nat. Bank of San Fran-
cisco, 23 F. (2d) 118 (D. Cal. 1927). If, on the other hand, none of the
documents made any specification as to shipment, the tender would have
been defective. If the presented documents showed shipment from "Java
to Port Said, option New York," it is equally certain, under, letter of
credit cases, that this would not have been a proper tender. Cf. Banco
Nacional Ultramarine v. First National Bank, 289 Fed. 169 (D. Mass.
1923); International Banking Corp. v. Irving National Bank, 283 Fed.
103 (C. C. A. 2d, 1922). Even if the documents presented showed, in
addition, the diversion to Philadelphia, the position of the minority in
sanctioning the bank's refusal to honor the drafts is to be preferred as
more in accord with the requirement of strict compliance with credit
terms. The majority relied exclusively on seller-buyer cases not involving
the considerations peculiar to the position of a bank paying against docu-
ments. If it is understood to require actual, satisfactory performance
of the seller-buyer contract as a condition of the bank's credit obligation,
the decision would be quite out of line with letter of credit law.

BILLS AND NOTES-CHECKS---REFUSAL OF BANIK TO CERTIFY AS DIS-
HONOR.-The plaintiff, payee, brought suit on a check against the defendant
drawer, based on alleged dishonor by the drawee bank in refusing, on
presentment and request by the plaintiff, to certify the check. The
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defendant moved to dismiss the complaint because of the plaintiff's failure
to allege presentment for payment. The motion was granted and the
plaintiff appealed. Held (two judges dissntiing), that refusal to certify
does not constitute a dishonor. Judgment affirmed. Wachtel -e. Ro.e,
223 App. Div. 416, 228 N. Y. Supp. 476 (1st Dept. 1923).

A drawee bank's refusal to certify a check was held in an early ease
not to be a dishonor so as to enable the holder to sue the drawer forthwith.
Bradford v. Fox, 39 Barb. 203 (N. Y. 1863), rev'd on other grounds, 023
N. Y. 289 (1868). The court there assumed that a drawee bank is under
no duty to certify a check, a view accepted by the textwriters without
qualification. DANIEL, NEGOTLABLE INSTRUmENTS (6th ed. 1910) § 1601;
BRADY, BANK CHECKS (2d ed. 1926) § 237. But the Negotiable Instru-
ments Law would seem to indicate another rule. For except in partic-
ulars irrelevant to this problem the provisions applicable to a demand
bill of exchange expressly apply to a check. NEomrIL1 I, STflUM Lu', lT
LAw § 185. Certification of a check is expressly said to be cquivalent to
acceptance, except that the bank's certification at the procuration of the
holder releases the drawer and indorser. NEGOTLIBL INsinlm=-EN3 LAW
§§ 187, 183. Since under section 149 a bill of exchange is dishonored
by the drawees refusal to accept on due presentment it would scam to
follow that the drawee bank's refusal to certify constitutes a dishonor.
This result should be sustained regardless of whether the bank Vould be
responsible in damages to the drawer for its refusal. For e:iample, a
bank is under no duty to pay a "stale" check. 2 PATON, Dirmsr (1926) §
1202a, 1204a; VT. GEN. LAws (1923) 64; ME. GEN LAWS (1923) 2=4; ef.
Lancaster Bank v. Woodward, 18 Pa. 357 (1852). Nevertheless, if it refuses
the holder may sue the drawer. C'owbzg v. Altman, 71 N. Y. 4Q5 (1877);
Bull v. Bank of Kasson, 123 U. S. 105, 3 Sup. Ct. 62 (1887). It is sub-
mitted that the holding in the instant case, requiring a holder who has
been refused certification to demand payment as well, before seeing
recourse against the drawer, imposes a futile formality which affords
neither the bank nor the drawer any added protection, and places a
penalty on an unwary holder. Furthermore, the use of certified chccks
is undoubtedly discouraged. It would seem, also, that the courts might well
hold the drawee bank under a duty to the drawer to certify on due
presentment. But of. (1927) 27 COL. L. REv. 735.

CARRIERS--JURISDICTION OF INTERSTATE COM.%MERCE Commissio:.--Dur-
ing a period of car shortage, after a strike in the mines, a railroad
adopted the practice of distributing open top cars to tipple mines and box
cars to wagon mines. In a suit by a wagon mine owner for failure to
furnish open top cars, the state court maintained its jurisdiction. Hcld,
on certiorari, that a question of reasonableness was involved, requiring a
preliminary reference to the Interstate Commerce Commission. Judgment
reversed. Midland Valley R. R. -v. Barkley, 48 Sup. Ct. 342 (U. S. 1928).

The purpose of the Interstate Commerce Act is to obtain uniformity
of rates and practices among the common carriers of the country. See
Great Northern By. v. Merchants Elevator Co., 259 U. S. 25, 290, 42
Sup. Ct. 477, 478 (1922); 1 DRINKER, THE I,%TERs,4,T Comi m=ca ACT
(1909) 66 et seq. To this end there has been an extension in the exclusive
original jurisdiction of the Interstate Commerce Commission. It now
includes cases involving controverted questions of fact and discretion In
technical matters. Texas & Padfo By. v. Abilene Cotton Oil Co., 204 U.
S. 426, 27 Sup. Ct. 350 (1907) (filed tariff rate attacked as unreasonable) ;
Baltimore and Ohio R. R. v. Pitcairn Coal Co., 215 U. S. 481, '0 Sup. Ct.
164 (1910) (car distribution rule in time of car shortage attacked as
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unreasonable); J. C. Famechon Co. v. Northern Pacifio R. R., 23 F. (2d)
307 (C. C. A. 8th, 1927) (character of equipment which carrier must
provide). The courts in earlier decisions entertained cases involving the
reasonableness of rules of car distribution, without adverting to the
question of jurisdiction. United States v. Norf olk & W. Ry., 109 Fed. 831
(C. C. W. Va. 1901); Logan Coal Co. v. Pennsylvania R. R., 154 Fed. 497
(C. C. E. D. Pa. 1910). At present they retain original jurisdiction over
cases involving violations of clearly defined duties imposed by common
law and statute in which no questions of reasonableness or discretion
arise. Pennsylvania R. R. v. Puritan Coal Mining Co., 237 U. S. 121, 35
Sup. Ct. 484 (1915) (violation of railroad's own rule of car distribution);
Freeman v. United States, 4 F. (2d) 13 (C. C. A. 8th, 1925) (practice in
car distribution absolutely forbidden by statute); Powers v. Cady, 9 F.
(2d), 458 (W. D. La. 1925) (failure to furnish any cars in normal times).
And where the normality of the times was not disputed, it has been held
that a court could take original jurisdiction of a suit based on a failure,
under a rule of car distribution, to supply sufficient cars for a shipper's
needs, although the shipper's full quota under the rule had been supplied.
Pennsylvania R. R. v. Sonman Shaft Coal Co., 242 U. S. 120, 37 Sup. Ct. 46
(1916). Where the normality of the times is in question, however, It

would seem that its determination might well be left to the discretion of
the Interstate Commerce Commission.

CONSTITUTioNAL LAw-SEPARATION or PowF.-The Philippine Legis-
lature incorporated several industrial enterprises by special acts. Voting
power originally vested exclusively in the Governor General, but by
amendment he was deprived of control and the power was conferred on
a board of which he was a member, with two legislative officers. The
Government brought action in the nature of quo warranto challenging the
right of directors, appointed by this board, to hold office, and prevailed In
the lower court. Held, on certiorari (three justices dissenting), that the
amendments were unconstitutional; for by the Organic Act [39 Stat. 553
(1916), 48 U. S. C. § 1114 (1928)] all executive functions were to be
performed by, or to be under the control of, the Governor General, and
the power of appointment, being neither legislative nor judicial, was thus
necessarily exedutive. Judgment affirmed. Springer v. Government of
the Philippine Islands, 48 Sup. Ct. 480 (U. S. 1928).

Federal and state constitutions provide for a tripartite government,
legislative, executive, and judicial. STORY, Tim CONSTITUTION (5th ed.
1891) § 520; Powell, Separation of Powers (1912) 27 PoL. SCi, Q. 215.
But the isolation of these powers is not intended. STORY, op. cit. &Ilpra

§ 525; see Hampton v. United States, 48 Sup. Ct. 348, 351 (U. S. 1928).
Any complete division between the departments is impossible, since func-
tions performed at one time by one, may later shift to the province of
another. Cf. State v. Superior Court, 267 Pac. 771 (Wash. 1928) (court's
exercise of legislative power of making rules of procedure); Ernst v.
Lamb, 73 Colo. 132, 213 Pac. 994 (1923) semble; Maynard v. Hill, 125 U.
S. 190, 8 Sup. Ct. 723 (1888) (legislative divorce). Moreover the same
power may be exercised by two departments contemporaneously. United
States v. Gordon, 235 Fed. 422 (S. D. N. Y. 1916) (legislative citation for
contempt); Note (1916) 30 HARv. L. Ruv. 384. Certain acts can be wholly
assigned to some one of the three departments. DODD, STATn GOv ERNMENT
(2d ed. 1928) c. 3. But there remains a residue of governmental functions
which is incapable of such allocation, as for example where it is inexpedient
for the legislature to provide necessary statutory detail. See Hampton v.
United States, supra at 351; State v. C. M. & St. P. Ry., 38 Minn. 281, 300,
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37 N. W. 782, 788 (1888). Thus, administrative bodies may supplement
such statutes. Blue v. Beach, 155 Ind. 121, 56 N. E. 89 (1900) (board of
health) ; see Intermountain Rate Cases, 234 U. S. 470, 436, 34 Sup. Ct. 9SO,
991 (1915) (Interstate Commerce Commission). And they may perform
judicial functions. United States v. Duell, 172 U. S. 576, 19 Sup. Ct. 230
(1898) (Commissioner of Patents); see Consolidated Rc'ndcring Co. v.
Vermont, 207 U. S. 541, 552, 28 Sup. Ct. 173, 181 (190S). They may also
act in an executive capacity. See Interstate Commerce Conmn. v. Chicago,
R. L & P. Ry., 218 U. S. 88, 108, 30 Sup. Ct. 651, 653 (1909). The
power of appointment may be one of the "residue" incapable of preciso
allocation. It has been held to be properly exercised by the judicial de-
partment in the appointment of non-judicial officers. Fox- v. McDowdad,
101 Ala. 51, 13 So. 416 (1892). Likewise with respect to the legislative
department. See People v. Hvrlburt, 24 Mich. 44, 63 (1871). And its
executive character on occasion is undisputed. Thus, while the result in
the instant case may be beyond reproach, it seems questionable whether
the result is to be determined in any ease by a process of elimination,
postulating a definite and absolute separation of powers.

CONTPAcTs--AGREEiENT AS TO PRIcE-UNCERTALTy.-The defendant
was surety for a mining company -which had agreed to sell the plaintiff
25,000 tons of coal over a period of three months, the price to be 90%
of that received by the plaintiff each month for all coal rezold. The
mining company refused to deliver, and the plaintiff sued the defendant
for the loss of profits from resale at the prevailing market prices during
the three months. Judgment was for the defendant. Held, on appeal,
that the judgment be affirmed on the grounds of uncertainty of the agree-
ment as to price and resulting want of consideration. Brook.- -e. Fcdc;ral
Surety Co., 24 F. (2d) 884 (Ct. of App. D. C. 1928).

Price is an essential of a contract of sale and must be determined,
either expressly or impliedly, by the parties themselves; or some means or
method agreed upon by which it can be ascertained. 1 DIECdUM, S,=,-,
(1901) § 204. The courts, however, enforce indefinite and unique agree-
ments as to price, if they provide a reasonable method for its subsequent
fixation. Lyngerhausen v. C ittendcn, 103 Mich. 173, 01 N. W. 270 (1394)
(promise to pay plaintiff as much as defendant paid other attorneys con-
nected with the case); McConnell -. Hughes, 29 Wis. 537 (1872) (ten
cents per bushel less than the Milwaukee price on any day thereafter
named by seller); Miler v. Kendig, 55 Iowa 174, 7 N. W. 500 (1830)
($1650 and half of what buyer should realize above that sum on resale);
Note (1927) 27 Cor. L. Rav. 708. The plaintiff's promise in the instant
case is not illusory, since on reselling the plaintiff would be bound to pay
a definite sum. Cf. Lima Locomotive and MachiuncCo. v. National Stccl
Castings Co., 155 Fed. 77 (C. C. A. 6th, 1907) (price settled, amount
to be determined). And after delivery the seller would seem to be suffi-
ciently protected against resale by the buyer at an arbitrary low price
by the buyer's own interest in continuing a business relation particularly
advantageous to him, and by the fact that his profits decrease with the
price. Furthermore the seller has the usual remedies in case of rezale
with intent to defraud. See American-German National Bank of Paducah
v. Gray & Dz.dley Hardware Co., 129 Ky. 105, 113, 110 S. W. 393, 396 (1903)
(replevin); Burne v. Lee, 156 Cal. 221, 226, 104 Pac. 438, 440 (1909)
(damages); Notes (1892) 15 L. R. A. 89; (1903) 17 L. R. A. (i. s.) 1032.
Moreover, if the buyer held the coal beyond a reasonable time, or diz-
posed of it by some method other than resale, he would be compelled to
satisfy the mining company on a quasi-contractual basis. 1 WLSTo:;,



YALE LAW JOURNAL

SALES (1924) § 167; see Shealey v. Edwards, 73 Ala. 175, 182 (1882).
Thus, had delivery been made, the plaintiff would be restricted virtually
to the ordinary, honest resale at the best prices obtainable. If the con-
tract be executory, as in the instant case, the plaintiff is entitled to re-
cover the loss of prospective profits caused by the seller's breach. Howard
Supply Co. v. Wells, 176 Fed. 512 (C. C. A. 6th, 1910); Note (1896) 52
L. R. A. 209. The instant decision seems based on an over-emphasis of
the rule requiring certainty.

CORPORATIONS-SuBSCRIPTION FOR SHARES-- INCoRPORATION" AND

"ORGANIZATION."-The General Corporation Law of Connecticut provides
that on filing the certificate of incorporation, "corporate existence shall
begin" but "no such corporation shall commence business" until the certifi-
cate of organization is filed. CONN. GE.N. STAT. (1918) §§ 3510, 3511,
3514. The defendant subscribed for shares after the certificate of incor-
poration had been filed, made partial payment, and for the balance gave
his promissory note, payable in two months to a trustee for the "corpo-
ration." After two years, dissolution proceedings were had, no certificate
of organization having been filed. In an action by the receiver on this
note, the lower court gave judgment for the plaintiff. Held, error, on
appeal, for, since the corporation was unable to furnish shares to the
defendant, the consideration for his note had failed. Judgment reversed,
Cramer v. Burnham, 140 Atl. 477 (Conn. 1928).

Where a person agrees with a promoter to take shares in a corporation
to be formed, most courts allow him to withdraw before the corporation Is
perfected. Collins v. Morgan Grain Co., 16 F. (2d) 253 (C. C. A. 9th, 1926).
But of. Shelby County R. R. v. Crow, 137 Mo. App. 461, 119 S. W. 435 (1909)
(agreement regarded as irrevocable). And if the undertaking is abandoned
before the organization is completed, such person can recover money paid
to the promoters. Johnson v. Hulse, 256 Pac. 551 (Cal. App. 1927);
of. Mackey v. Page, 89 Idaho 659, 229 Pac. 400 (1924) (abandonment
after organization-subscriber held for unpaid balance). Where a person
agrees to take shares iii a corporation already formed and the agreement
is construed to be one for the creation of shares at a future date, the
insolvency of the corporation before that date is a defense to an action
based on the agreement. Stern v. Mayer, 166 Minn. 346, 207 N. W. 737
(1926) (suit by creditors); Allen v. Ryan, 125 Misc. 521, 211 N. Y. Supp.
405 (Sup. Ct. 1925) (suit by trustee in behalf of the corporation). Like-
wise when the corporation has failed to tender a share certificate. Con-
siderant v. Brisbane, 14 How. 487 (N. Y. 1857). But where the agreement
with the corporation is interpreted as an immediate creation of shares,
neither payment nor a promise to pay is essential to their creation unless
a statute so provides: Wheeler v. Millar, 90 N. Y. 353 (1882) (action by
corporate creditor to enforce shareholder's statutory responsibility) ; Lin-
coln v. State, 36 Ind. 161 (1871) (right to vote not affected by non-pay-
ment). Tender of the certificate, at least at the trial, is a prerequisite
to a successful suit by a solvent corporation to enforce payment for the
shares. Wheeler v. Millar, supra; Seymour v. Jefferson, 71 Minn. 367,
74 N. W. 149 (1898). But intervening insolvency makes such tender
unnecessary. Galbraith v. McDonald, 123 Minn. 208, 143 N. W. 353 (1913)
(action by trustee in bankruptcy on note given in payment for share sub-
scription). In the few Copnecticut decisions involving transactions
occurring after the certificate of incorporation had been filed, but before
the filing of the certificate of organization, the same legal consequences
have been decreed as would have resulted had the transaction occurred
after the certificate of organization had been filed. Scholfield Gear & Pul-
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ley Co. v. Scholfield, 71 Conn. 1, 40 At!. 104 (189) (action by corpora-
tion for deceit); Chieppo v. Chieppo, 88 Conn. 233, 90 Atl. 910 (1911j)
(action against corporation for deceit); Hawthorne Sash & Door Co. v.
New Londan, 99 Conn. 672, 122 At!. 658 (1923) (garnishment proceedings
in which the writ was directed against the corporation held valid). It
would seem that the instant agreement should be considered as having
occurred after complete incorporation. Moreover, the more reasonable con-
struction would seem to be that it was a transaction for the immediate
creation of shares, since payment was to follow in two months and there was
no provision in the agreement indicating that it was for a future creation
of shares, such as a provision for interest on payments made. Cf. Stc2'n
v. Mayer, supra. Consequently the defendant might well have been held
responsible on his promissory note. It seems harsh to make those who
have already paid their "subscription" bear the burdens, and relieve those
who have delayed.

EVIDENCE-PRIVIEGED CO1I'MUNICTIONS-FFICIAL CONFMENCE.-The
plaintiff, widow of the deceased, filed a petition for letters of adminis-
tration, which she later was induced to withdraw in favor of the defendant,
a brother of the deceased. In applying for* this withdrawal, she privately
admitted to the county judge that she had never been the legal wife of
the deceased. The plaintiff later brought suit for a monthly allowance.
The lower court supported the judge in his refusal to testify on the
ground of official privilege. Held, on appeal, that the judgment be re-
versed. Agnew v. Agnew, 218 N. W. 633 (S. D. 1923).

Official privilege, unlike other classes of privilege which, although dic-
tated by public policy, directly protect the individual, is intended primarily
for the public benefit. See Worthington v. Scibzcr, 109 Blass. 487, 488
(1872). It has been held to apply to international and military sccretz.
Totten v. United States, 92 U. S. 105 (1375) (military spy cannot sue
government on contract for services rendered, for the testimony involved
would entail the revelation of state secrets). And to communications
made to public officials by informers. Matson v. Michael, 81 Ran. 3C0, 105
Pac. 537 (1909). But cf. Cole v. Andrews, 74 Blinn. 93, 76 N. IV. 962
(1898) (communication not regarded as strictly confidential). The e:iact
scope of this privilege has not been clearly defined, but its strict limitation
to the foregoing categories has been strongly urged. See 5 WiGmors,
EIDEN CE (2d ed. 1923) § 2373. In some similar instances, testimony
has been held inadmissible, not on the ground of official privilege, but
rather as an extension of the rule which protects attorney and client.
Gabriel v. MeMullin, 127 Iowa 426, 103 N. W. 355 (1905). The tendency,
however, is to limit that privilege to situations involving the technical
relation of attorney and client. See 5 WIG:,orx, op. cit. mtpra § 2"$00.
It has been denied where statements were made unofficially to a magis-
trate who was formerly the defendant's attorney. People v. Hccs, 8
App. Div. 143, 40 N. Y. Supp. 486 (3d Dept. 1896). In the instant
case there was clearly no relation of attorney and client. Nor could
the lower court's ruling of official privilege be justified by public interest.
The present decision is to be approved for strictly interpreting the
South Dakota statute, which provides that a public officer cannot be
examined as to communications made to him in an official confidence
when the public interest would suffer by the disclosure. S. D. REv.
CODE (1919) § 2730 (4).

HUSBAND AN WIFE-DEERTIONREFUSAL OF OFFER TO Itxcumi,-The
plaintiff refused to live with the defendant, her husband, who made no
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attempt at reconciliation. The plaintiff believed her refusal privileged,
and brought suit for a separation, which was refused and her privilege
denied. Thereupon, more than five years after the marriage, she offered
to co-habit with the defendant, and, the offer being rejected, again sued,
charging desertion. The suit was dismissed. Held, on appeal (two
judges dissenting), that a separation be granted. Decree reversed. Mirizio
v. Mirizio, 248 N. Y. 175, 161 N. E. 461 (1928).

Desertion, to be grounds for a separation, must be persistent, obstinate
and with intent not to return. Hall v. Hall, 60 N. J. Eq. 469, 46 Atl.
866 (1900); Bohmert v. Bohmert, 241 N. Y. 446, 150 N. E. 511 (1926).
It must be without consent and unjustified. See Maloney v. Maloney,
83 Wash. 656, 658, 145 Pac. 631, 632 (1915). Desertion is not caused
by lapse of time alone, in the absence of statute. Topfer a. Topler,
68 Atl. 1071 (N. J. 1907). The absence of attempts at reconciliatiol
may affect the decision. Schanck v. Schanck, 33 N. J. Eq. 363 (1881);
Hudson v. Hudson, 59 Fla. 529, 51 So. 857 (1910). The refusal by
one spouse of the other's offer to return has been held to amount to
desertion. Williams v. Williams, 130 N. Y. 193, 29 N. E. 98 (1891);
Gilbert a. Gilbert, 5 Misc. 555, 26 N. Y. Supp. 30 (C. P. 1893). However,
any statutory time requirement must be fulfilled. Hanberry v. Hanberry,
29 Ala. 719 (1857). But refusal to return to an adulterous spouse is
not desertion. Maloney v. Maloney, supra. But of. Miller . Miller, 1
N. J. Eq. 386 (1831). Nor is the refusal of an offer not made in good
faith. Peretti v. Peretti, 165 Cal. 717, 134 Pac. 322 (1913). Nor one
made after the plaintiff's conduct has entitled the defendant to a divorce.
Larson, v. Larson, 103 Ore. 393, 205 Pac. 540 (1922). Failure to oppose
the absence of a spouse or to attempt reconciliation may be regarded
as "consent" to the separation. McMullin a. MeMullin, 140 Cal. 112, 13
Pac. 808 (1903). In the instant case the improbability that the plaintiff
and defendant could again live together warranted a separation; and
an absolute divorce for them being impossible under New York law,
the award of alimony seems justified where the wife's refusal to co-habit
was under claim of right, and, the claim being denied, she offered to
live with her husband.

INTERNATIONAL LAw-CITIZENS--STATUTORY PRESUMPTION OF EXPATRIA-

TION.-A naturalized citizen of the United States claimed damages against
Austria and Hungary before the Tripartite Claims Commission for enforced
military service in the Austro-Hungarian army during the war. The
statutory presumption of expatriation had arisen against the claimant,
but prior to the submission of the claim he had succeeded in overcoming
the presumption and establishing his American citizenship. Held, that
this cannot impress the claim with American nationality as it arose
during the time when "claimant was not entitled to recognition and
protection as an American citizen." Rothmann (U. S.) v. Austria and
Hungary, Docket N. 8, Tripartite Claims Commission (July 11, 1928).

The practice of international tribunals has established the necessity
of showing citizenship at the time the claim arises. Abbiatti (U. S.)
a. Venezuela (1885) MOORE, INTERNATIONAL ARBITRATIONS (1898) 2347.
But where the claimant has overcome the "presumption" of expatriation
as in the instant case, he would seem never to have lost his citizenship.
Nurge a. Miller, 286 Fed. 982 (E. D. N. Y. 1923); Sinjen v. Miller, 281
Fed. 889 (D. Neb. 1922), aff'd, 289 Fed. 388 (C. C. A. 8th, 1923) (whore
rebuttal of presumption of expatriation was held to entitle claimants as
American citizens to recover property seized by the Alien Property Custo-
dian at a time when such presumption remained unrebutted). The Depart-
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ment of State may at its discretion refuse protection to a citizen. BORCAr.m,
THE DIPLOmATIC PROTECTION OF CITIZENS mo.%OD (1915) §§ 15, 330. Such
refusal however does not entail expatriation. See Clark (U. S.) ,.
Venezuela (1885) MoorE, op. cit. supra 2743, 2749. The Act of March 2,
1907 [34 Stat. 1228 (1907), 8 U. S. C. § 18 (1927)] specifying how the
presumption shall arise against a naturalized citizen has been construed
to authorize the Department of State to withhold protection from one
against whom such presumption has arisen through prolonged residence
abroad. See Gossin Case, 28 O1. ATT'Y GEN. 504, 507 (1910). Interna-
tional Claims Commissions have disallowed claims, without however denying
their nationality, where the citizen was not entitled to protection because
of censurable conduct. Brannan (U. S.) v. Mexico (1868) MoDnR, op. cit.
supra 2757 (unneutral conduct); Tripler (U. S.) v. Mexico (1868) Bloom,
op. cit. suprn 2823 (participation in local politics); Boncmirm, op. cit.
supra § 337 et seq. Inasmuch as the claimant in the instant case was
refused protection by the Department of State, it would seem that the
Claims Commission could in its discretion have dizallowed the claim
without denying his nationality.

LANDLORD .4D TENANT-SuRRENDER BY OPERATION OF I w,-REL .srG

AS CONSENT.-The defendant lessee abandoned certain premises two years
before the end of his term. Without notifying the defendant of his
refusal to accept surrender, the plaintiff lessor relet to a third party
and sued the defendant for the difference between the rent so received
and the balance of the rent due under the first lease. Judgment was
given for the defendant. Held, on appeal, that reletting without notice
was not of itself evidence for the jury of an intention on the part of
the lessor to accept surrender. Judgment reversed. Ralph T. Dciley, 141
Atl. 640 (Pa. 1928).

Acts indicating consent by the lessor are essential to surrender by
operation of law. Meeker v. Spalsbury, 66 N. J. L. 60, 48 Atl. 1026
(1901); Updegraff, The Element of Intent in Surreiizdcr by Operation of
Law (1924) 38 HARV. L. REV. 64. The burden of establishing such consent
is on the lessee. Martinv . Sieglcy, 123 Wash. 683, 212 Pac. 1057 (1923).
It is not established by mere attempts to relet. Baskin v,. Thomac, 12
F. (2d) 845 (Ct. of App. D. C. 1926). But courts differ as to the
circumstances under which actual reletting will operate as consent to sur-
render. On the theory of the lease estate, any reletting within the term-
unless the defendant agree that it shall be on his account-is inconsistent
with an intent to hold the defendant. Gray v. Kaufman Dairy Co., 162
N. Y. 388, 56 N. E. 903 (1900). But cf. Matter of Grvgan', Estate, 128
Misc. 586, 220 N. Y. Supp. 507 (Sur. Ct. 1927). But the prevailing modern
view does not require such agreement to prevent surrender by operation
of law, on the theory that the new tcnanicy is not inconsistent with con-
tinuance of defendant's obligation in the corcanat to pay rent. Wileon
v. Natl Refining Co, 266 Pac. 941 (Kan. 1928); Albrecht v. Thicmc, 97
N. J. L. 103, 116 Atl. 276 (1922). Nor is neglect to give notice of refusal
by the lessor conclusive of intent to accept surrender. Owen.s v. Rawcay,
213 Ky. 279, 280 S. W. 1112 (1926); Hoke v. Williamson, 98 Kan. 580,
158 Pac. 1115 (1916). The instant case, in giving no evidential effect
to reletting without notice alone, goes farther toward accomplishing the
desirable result of allowing the landlord to mitigate damages without
danger of losing his original security. See McCormich, The Rights of
the Landlord Upon Abandonment of the Premists by the Tcnant (1925)
23 MicH. L. REv. 211, 222.
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MUNICIPAL CORPORATIONS-FINANCE-DEBT Limir.-The City of Stam-
ford is wholly within and comprises eighty per cent of the population
of the town of Stamford. The City asked for a declaratory judgment
as to whether, in calculating its debt limit, the debt of the town secured
by the same property should be considered. A statute [Conn. Acts (1925)
c. 162] provides that "no town * * * either by itself or by any political
or territorial division or divisions thereof," shall incur indebtedness "to
exceed five percent of its grand list." Held, that the aggregate bonded
indebtedness of town and city is limited to five per cent of their aggregate
grand lists. City of Stamford v. Town of Stamford, 141 Atl. 891 (Conn.
1928). 1

In'ascertaining whether municipal corporations have exceeded their
constitutional debt limit the debts of independent municipalities covering
the same territory have usually not been considered. Lippert v. School
Dist. No. 4, Village of Shorewood, 187 Wis. 154, 203 N. W. 940 (1925);
Levy v. McClellan, 196 N. Y. 178, 89 N. E. 569 (1909); see Note (1912)
37 L. R. A. (N. s.) 1058, 1108. Where the new municipality is clearly
a subterfuge to evade the debt limit, its debt must be added to that of
the coterminous municipality. Reynolds v. Waterville, 92 M'Ie. 292, 42 Atl.
553 (1898). So, too, when the governmental functions of each are the
same. See Simmons v. Lightfoot, 105 Tex. 212, 215, 146 S. W. 871, 872
(1912). But new coterminous municipalities with independent functions
of government have been superimposed on the old, thus impairing the
lender's security. Paine v. Port of Seattle, 70 Wash. 294, 127 Pac. 580
(1912); Wilson v. Sanitary Dist., 133 Ill. 443, 27 N. E. 203 (1890); Note
L. R. A. 1917E 468. A restriction similar to that in the instant case,
on the aggregate sum to be borrowed by overlapping or coterminous
municipalities against the same property, has been imposed by state con-
stitution. S. C. CONST. (1895) Art. 10 § 5; Lillard v. Melton, 103 S. C. 10,
87 S. E. 421 (1915); ef. TEx CONST. (1904) Art. 3, § 52, Simmons W.
Lightfoot, supra. Under a statute enacted in 1915 an earlier Con-
necticut case held that each municipality was entitled to borrow up
to the statutory limit. Russell v. Middletown City School Dist., 101
Conn. 249, 125 Atl. 641 (1924); CONN. GEN. STAT. (1918) § 441.
The statute was promptly amended as above and is construed by the
principal case for the first time. So long, however, as the debt of one
municipality is to be added to that of another in ascertaining its debt
limit, competitive borrowing will result unless there is state supervision
of the amounts, and purposes of proposed municipal bond issues. Such
a system of supervision, in addition to existing constitutional restrictions,
while subject to the danger of centralized bureaucracy, has been used with
some success in Indiana. IND. ANN. STAT. (Burns, 1926) §§ 14240, 14241,
14243; see Kilpatrick, State Administrative Review of Local Budget
Making (Mun. Admin. Serv. N. Y. 1927).

PLEADING-ELECTION OF REMEDIES.-The plaintiff sued on an express
promise and also in quantum meruit for the reasonable value of certain
performed services. Before the case was submitted to the jury he was
required to elect between these remedies. The plaintiff elected the
former, and failing to recover, moved for a new trial, on the ground
that the direction to elect was erroneous. Held, that the motion be denied.
MeAuley v. Wells, 230 N. Y. Supp. 148 (City Ct. N. YJ 1928).

At common law.alternative pleading was prohibited. Cook v. Cox, 3 M.
& S. 110 (1814); STEPHEN, PLEADING (Williston's ed. 1895) 426. The
injustice of requiring a plaintiff, who may not be certain of the facts,
or of the final character of the evidence, or whose lawyer may have
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a reasonable doubt as to which theory of law to proceed on, has led
a considerable number of courts to permit alternative pleading. CLIAnic,
CODE PLEADING (1928) 172; Hankin, Alternative and Hypothetica! Plead-
ings (1924) 33 Y.n L. J. 365, 367. New York apparently permits it
by judicial decision. Kass v. Garment Centcr Realty Co., 209 App. Div.
647, 205 N. Y. Supp. 94 (1st Dept. 1924). Contra: Cohn -e. Grabcr,
201 App. Div. 264, 194 N. Y. Supp. 233 (1st Dept. 1922). The arguments
for alternative pleading are applicable, to a less degree, to the election
of remedies, for, by reason of conflicting testimony, the plaintiff's uncer-
tainty as to the strength of his evidence may still exist at the close of
his case. There is the usual conflict in decisions on this problem. An
election may be required when one claim is entirely inconsistent with
another. Brodsky v. Hibel, 94 Mlisc. 312, 153 N. Y. Supp. 329 (Sup. Ct. 1916) ;
see Wheelock v. Zevitas, 229 Mlass. 167, 171, 113 N. E. 279, 2SO (1913).
Where the plaintiff alleges a special promise and proves he is entitled
to recover in quantum meruit, it has been urged that there is no variance.
CLA=K, op. cit. supra at 203, n. 51. It has been held that counts in express
contract and quantum merait may be joined and that the requirenment
to elect rests in the discretion of the court. Sharp v. Sharp, 66 Mont.
438, 213 Pac. 799 (1923). There is no requirement to elect betv:ccn an
account annexed and a quantum meruit. Wheeloc: . Zcvrita, cupra.
And there is at least one decision contrary to that of the instant case.
Cochran v. Craig, 88 W. Va. 281, 106 S. E. 633 (1921). The holding
in the instant case would seem to operate as an injustice to a plaintiff
who is in honest doubt as to which of the two theories the court or
jury will subscribe.

PRINcIPAL A.ND AGENT-ACCOUNTING AG.UNS1 PRINCIPAL.-A bill on a

single account was brought by a grain broker, as agent, against a client.
He alleged complicated transactions over a period of months, w:ith pay-
ments and advances made by both sides. Held, on a motion to dismisz,
that, on such facts, the bill would be entertained. Gofft & Claren2.r
v. Lyons Milling Co., 26 F. (2d) 301 (D. Kan. 1928).

The relation of principal and agent does not, of itself, warrant a
bill for an accounting. Knotts v. Tarer, S Ala. 743 (1345) (principal
v. agent); Hicks v. Penn. Mut. Life Iizi. Co., 210 Fed. 404 (D. 3,asz.
1914) (agent v. principal); Note ANN. CAS. 1914D 1028. But a bill by
either principal or agent will generally lie against the other where a
fiduciary relationship is deemed to exist. SchweIckhardt v. Chest n, 329
Ill. 637, 161 N. E. 118 (1928); Williams v. Finlaz',, Mueller & Co., 292
Pa. 244, 141 Atl. 47 (1928); cf. Underhill v. Jordan, 72 App. Div. 71,
74, 76 N. Y. Supp. 266, 263 (1st Dept. 1902); Gee v. Pcndas, 60 App.
Div. 566, 73 N. Y. Supp. 247 (1st Dept. 1901). Similarly where there
are mutual accounts. Garnzr v. Reis, 25 Minn. 475 (1879); see Hapgood
v. Berry, 157 Fed. 807, 313 (C. C. A. 8th, 1907). Lihewize where
complication of items in a single account renders doubtful adequate solu-
tion by a jury. See McM.3le Lumber Co. v. Strothcr, 130 Fed. 295,
303 (C. C. A. 8th, 1905); McCabe & Co. r. Collcton Mfg. Co., 106 S.
C. 25, 30, 90 S. E. 161, 162 (1916). But cf. Dorrough v. Mt. Plea-ant
Fertilizer Co., 210 Ala. 530, 98 So. 735 (1924) (difficulty of proof not
such complication). And, in order to avoid multiplicity of suits, a bill
will lie where the accounting is ancillary to the main purpose of the
action. See Trevelyan v. Lofft, 33 Va. 141, 144; 1 S. E. 901, 902 (1SS7)
(suit by heirs of principal); Calif. Raisi, Gro2rc.' ' Acs'n v. Abbott, 100
Cal. 601, 117 Pac. 767 (1911). Thus it would seem that the rights of
both the agent and the principal to a bill for an accounting have the
same basis. Cf. Williaas v. Finlaw, Miellcr & Co., -npra.
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REAL PROPERTY-CONVEYANCING--IARKETABILITY OF TITLE.-A conveyed
by deed a life estate to her daughter B, with the remainder in fee to the
heirs of her (B's) body, and if there were none, with remainder over to
the heirs of A. B later reconveyed to A. The plaintiff, as remote grantee
of A, and of C and D, the only children of B, contracted to sell the land,
and on rejection of the title for lack of marketability brought suit for
specific performance. A had died and B was then 85 years of age. Held,
that judgment be given for the defendant as the tendered deed did not
cut off the possibility that contingent interests of others might vest at
the death of B. Simpson vI Kamos Realty Co., 227 N. Y. Supp. 486 (App.
Div. 4th Dept. 1928).

Unless a contrary intent is shown, courts generally adhere to the tech-
nical meaning of "heirs of the body" (lineal descendants, who at law
will take the realty at the death of the ancestor). Wright v. Curry, 163
Ky. 683, 174 S. W. 1 (1915); Clarkson v. Hatton, 143 Mo. 47, 44 S. W.
761 (1898),. But where a contrary intent is indicated "heirs of the body"
has been sometimes construed to refer to children. American Nat. Bank
v. Madison, 144 Ky. 152, 137 S. W. 1076 (1911); Davenport v. Collinr,
95 Miss. 358, 48 So. 733 (1909). Or even more generally to "descendants"
even outside the lineal line. Hickox v. Klaholt, 291 Ill. 544, 126 N. E.
166 (1920); see Haughton v. Kendall, 89 Mass. 72, 76 (1863). Even if such
construction were adopted the title in the instant case would be uncertain,
A, B, C, and D have granted all their interests to the plaintiff's chain
of title, yet by a curious doctrine there is a legal possibility of B's
bearing other issue. Cf. List v. Rodney, 23 Pa. 483 (1877). Further,
if C and D fail to survive B, title would vest in the heirs of A. Regarding
"heirs of the body" as descendants, if either C or D should die before
B, their children, if any, would become remaindermen and would not be
bound by the deed from C and D. To avoid the inconvenient result of un-
marketability several states by statutes permit a court, on proper applica-
tion, to issue an order for the sale of the property, appointing a trustee to
protect contingent interests. N. Y. CoNs. LAWS (Cahill, 1923) c. 51 §§
67-71; N. C. CONS. STAT. ANN. (1919) c. 34 §§ 1744, 1745. An even greater
degree of marketability has been obtained in England by giving the life
tenant an alienable "legal fee," and imposing a trust upon proceeds from the
sale for the protection of equitable estates among which future and con-
tingent interests are included. 15 Geo. V, c. 18 §§ 4 (2), 5-7; c. 20 § 1 (4),
(7) (1925); see Bordwell, English Property Reform (1927) 37 YALE L. J.
1, 2. Were the rule in Shelley's Case applied, B would have received a fee
tail, which under some statutes, would be converted into a readily marketable
fee simple. N. Y. CONS. LAWS (Cahill, 1923) c. 51 § 32; Ky. STAT.
(Carroll, 1922) c. 76 § 2343; ALA. Crv. CODE (1923) § 6901. The unfortu-
nate result in the instant case might have been avoided by the proper pro-
cedure of a court order for the sale under the New York statute.

TAXATioN-INUNCTION-ILLEGAL TAX.-A county voted to levy taxes
to support a fair. Prior to the balloting, notice thereof had been published
only once, instead of for four weeks as required by statute. The plaintiff,
a taxpayer, sought to have the collection of the tax enjoined. The
lower court refused to grant an injunction. Held, on appeal, that the
injunction should issue since the tax was illegal. Richardson v. Kildou,
218 N. W. 429 (Neb. 1928).

Federal courts and some state courts have refused to enjoin the col-
lection of an "illegal" tax. Cadwalader v. Sturgess, 297 Fed. 73 (C. C.
A. 3d, 1924); United Lines v. Grant, 137 N. Y. 7, 32 N. E. 1005 (1893).
An exception is made for "special equity." Detroit Ry. v. Fuller, 205

122
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Fed. 86 (E. D. Mich. 1913); see Dows v. City of Chicago, 11 Wall.
103, 110 (U. S. 1870). Other courts hold the "illegality" of a tax to
be sufficient ground for an injunction. Chicago B. & Q. R. R. v. Nebra.lsz
City, 53 Neb. 453, 73 N. W. 952 (1898); 4 PoLMnOY, EQUMTY JUIISFRU-

DENCE (4th ed. 1919) §§ 1779-1781. Taxqs have been held "illegal" when
levied on property not subject to taxation. Hem ple v. Hatings, 79 Neb.
723, 113 N. W. 187 (1907) (property outside city limits); KentucL y
& W. Va. Power Co. v. Holliday, 216 Ky. 73, 287 S. W. 212 (1926)
(exempted property). Where they are in excess of the authorized rate.
Grand Island R. R. v. Dawes, 62 Neb. 44, 86 N. W. 934 (1901) (levy
3 mills higher than authorized); illissouri Pac. R. R. v. Cooper, 171
Ark. 1188, 286 S. W. 96S (1926) (property assessed at more than regular
50% rate). When they produce revenue in excess of needs. Union Pac.
R. R. v. Troupe, 99 Neb. 73, 155 N. W. 230 (1915). Or when levied
by an unauthorized body. Yokum v. First Nat'l Bank, 144 Ind. 272, 43
N. E. 231 (1896) (assessment made at meeting held after time for
its session had expired). But injunctions have been refused on the ground
that taxes were merely "irregular." Hoy v. Kuhn, 295 Ill. 33, 128 N.
E. 829 (1920) (trustees added to their original appropriation); Nicholkon
v. Chamberlain, 85 Ind. App. 615, 155 N. E. 215 (1927) (levy made at
an irregular meeting); City of Tamnpa r. Palmer, S9 Fla. 514, 105 So.
115 (1925) (assessor innocently overvalued property); Goxc Bros. v.
Salomnon, 188 Ill. 571, 59 N. E. 422 (1900) (Board of Assessors refused
to review an assessment). In these cases the controlling element seems
to be the comparative degree of danger to the legitimate interests of
the government and of the individuals involved, and the terms "illegal"
and "irregular" apparently have no deeper connotation than that an
injunction will or will not be decreed. In the instant case, it would
seem that the injunction might properly have been refused, in the
absence of any showing that the deficiency of notice prevented a fair
election. Cf. Weisgerber v. Nez Perce County, 33 Idaho 670, 197 Pac.
562 (1921); Gilligan v. Special Road Dist., 74 Fla. 320, 77 So. S4 (1917).

TAXATION-LEGACy-BAsIS FOR COMPLTATION OF PROFITS FRnO1 S,=i
THEREoF.-The plaintiff, as residuary legatee, received certain securities
and later sold them. The defendant assessed a tax on the profit realized
therefrom on the basis of the value of the securities at the death of
the testator. The plaintiff claimed that the basis should be the value
of the securities at the date of distribution and sued to recover the
difference. Held, that judgment be rendered for the plaintiff. Brwcter
v. Gage, Collector of Internal Reven e, 25 F. (2d) 915 (W. D. N. Y. 1927).

The Revenue Act of 1926 provides that, with certain exceptions, the profit
or loss from any sale or exchange of property must be calculated and
reported by the taxpayer. 44 Stat. § 203 (a) (1926). The basis for
determining the gain or loss is, in general, the cost of such property.
44 Stat. § 204 (a) (1906). If the property was acquired by gift, the
basis is the original cost of the property to the donor. Bowers v.
Taft, 20 F. (2d) 561 (C. C. A. 2d, 1927); (1923) 37 Y,=. L. J. 392.
But where the property was acquired by bequest, devise or inheritance,
the basis is the value of such property at the time of acquisition. 41
Stat. § 204 (a) (1926). In determining when "acquisition" occuro, most
courts resort to the general property rule that title to realty vests in
the devisee immediately on the death of testator, at least for the purpose
of taxation. GARDNER, WiLs (2d ed. 1916) § 178; I. T. 2379, 6 Internal
Revenue Bull., No. 37, 3421 (1927). But personalty does not vest in the
legatee until distribution. GARDER, op. cit. sUpra § 179. Consequently
the date of distribution has been held the basis for computing any future
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gain realized by the legatee. Appeal of Matthiessen, 2 B. T. A. 921 (1925);
Foster v. Commissioner of Internal Revenue, 7 B. T. A. 1137 (1927).
Contra: 3 Cum. Bull. 52 (1920) (value of securities at the date of
testator's death held the proper basis); see Deacon v. St. Louis Union
Trust Co., 271 Mo. 669, 688, 197 S. W. 261, 265 (1917) (vesting of intorests
in personalty subject to same rule as realty). The effect of the rule
in the instant case is to exempt the distributee from taxation, even though
he profits by the increase. It may be questionable whether the applica-
tion of a rule of property law to the situation at hand is so compulsory
as to justify the result.

ToItTS-PnOXIbrATE CAUSE-RESPONSIBILITY OF DEALER IN FIREARIIS.-

The_ defendant, in violation of a statute, sold an air rifle to an infant,
whose mother took it from him. Six months later, the infant found
the weapon and a playmate unintentionally shot the plaintiff, who brought
suit against the dealer. Held, that judgment be given for the plaintiff,
as the injury was the "direct forseeable, and probable consequence" of
the illegal sale. Henningsen v. Markowitz, 230 N. Y. Supp. 313 (Sup.
Ct. 1928).

Violation of a statute is generally negligence as a matter of law, if
the plaintiff can establish the necessary causal relation. Kern v. Payne,
65 Mont. 325i 211 Pac. 767 (1922). But ef. Clark v. Doolittle, 205 App.
Div. '697, 199 N. Y. Supp. 814 (4th Dept. 1923) (prima facie evidence
of negligence). The plaintiff must, however, be in the class intended
to be benefited by the statute. Anderson v. Settergren, 100 Minn. 294,
111 N. W. 279 (1907). Where dealers sell weapons or cartridges to a
minor in violation of a statute, they are responsible for the injuries
inflicted by the minor as "natural and probable" consequences of the illegal
sale. Binford v. Johnston, 82 Ind. 426 (1882); Spires v. Goldberg, 26 Ga.
App. 530, 106 S. E. 585 (1921). Contra: Poland v. Earhart, 70 Iowa
285, 30 N. W. 637 (1886); Hartnett v. Boston Store of Chicago, 265 Ill.
331, 106 N. E. 837 (1914). Therefore, when a minor negligently or inten-
tionally injures someone with the weapon, the seller is not excused. Bernard
v. Smith, 36 R. I. 377, 90 Atl. 657 (1914); McMillen v. Steele, 275 Pa. 584,
119 Atl. 721 (1923). Responsibility is similar with regard to explo-
sives. Harriman v. Pittsburgh, C. and St. L. R. R., 45 Ohio St. 11, 12
N. E. 451 (1887) ("common-law" duty). Contra: Vining v. Amos D.
Bridges Sons Co., 142 Atl. 773 (Me. 1928) (boy's "rash and mischievous"
conduct in igniting dynamite caps left accessible held to be the "proximate
cause" of his injury). In the instant case, the intervening possession of
the gun by the mother was significant in that, if the test stressed by the
court, i. e., whether the "defendant's active force had come to rest in a posi-
tion of apparent safety," were applied, aecontrary decision should have been
reached. Beale, The Proximate Consequence of an Act (1920) 33 HABV.
L. REv. 633, 651; Edgerton, Legal Cause, (1924) 72 U. of PA. L. Ri. 211,
239, 240, n. 113. It is obvious that the defendant's sale of the gun was
a material cause of the injury in the instant case. In regarding the
statute which defendant violated as designed to give protection against
the risk in question, the court might have solved the only difficult problem.
Such an approach would be more in accord with a marked recent tendency
in dealing with cases of this type. Cf. Sheldon v. Wichita R. & Light
Co., 125 Kan. 476, 264. Pac. 732 (1928); Boronkay v. Robinson & Carpen-
ter, 247 N. Y. 365, 160 N. E.-400 (1928); (1928) 37 YALE L. J. 1002.

TORTS--RELEASE OF JOINT ToRTFEAsoR.-The plaintiff was illegally
arrested by police officers at the instigation of his employer, the defendant,
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on suspicion of his guilt of felony. The plaintiff discharged the police-
men from any claims for damages for the illegal arrest in consideration
of his release from custody without being brought before a court. The
plaintiff sued the defendant for false imprisonment and had a verdict.
Held, on appeal, that the release operated as a discharge, not only of
the police officers but also of those who instigated the arrest. Judgment
reversed. American Ry. Express Co. v. Stone, 27 F. (2d) 8 (C. C. A.
1st, 1928).

The rule that a release granted to one joint tortfeasor operatez as
a discharge of the other joint tortfeasors, is generally accepted. 1 Con0y,
TORTs (3d ed. 1906) 235. The reason frequently assigned is that the cau-e
of action is one and indivisible and the release of one joint tortfcasor
destroys the cause of action. See Math con r. O'KTane, 211 MIa¢ . 91, 94,
97 N. E. 638, 639 (1912); Ditc: v. Mayct, 2 Q. B. 511, 513 (1392).
However, a covenant not to sue one of two joint tortfeasoro dee3 not
operate as a release to the other joint tortfeasor. DTchk -. Mayc?,, mqpra.
Nor does a release with a reservation of the right to sue other tortfcasorz.
Note (1920) 18 Micn. L. Rrhv. 680. The rcason for the general rule has
been said by some courts to be that the releasor is not entitled to receive
more than full compensation. See Bailcy v. Delta Elcc. Light Co., SG
Miss. 634, 636, 38 So. 354, 355 (1905). Thus, it is applicable where
the plaintiff has given a release to one joint tortfeasor in return for
a full settlement for damages, to preclude his recovery from another
tortfeasor for the same wrong. Kirlla zd v. BiT.ign-B ckhford Co., 267 Fed.
472 (D. Conn. 1920); Fenzell v. Fcchtc-, 181 Ky. 101, 203 $. W. 879
(1918). But is not properly applicable where the plaintiff has obviously
received only partial satisfaction of his claim. See Wat'mzn-Fou.be
Lumber Co. v. Miles, 135 Miss. 146, 152, 99 So. '759, 760 (1924). It
is often stated that a release implies full satisfaction. See Dwy v. Coizn.
Co., 89 Conn. 74, 79, 92 Atl. 833, 884 (1915). While a reservation of
the right to sue the other joint tortfcasor is evidence that the plaintiff
has not received full compensation. See Adams E.prcss Co. -. BceTlmith,
100 Ohio St. 348, 357, 126 N. E. 300, 302 (1919). The general rule
has been abrogated in a few states by legislation which provides that a
release of one joint tortfeasor is not to inure to the benefit of another
joint tortfeasor. Mlo. REv. STAT. (1919) § 4223; W. V,. Cop A:N.
(Barnes, 1923) c. 136 § 7. The instant case in holding that the release
of the policemen also acted as a release of the other tortfcazor therefore
followed the established historical rule. It would, no doubt, have been
decided differently in those jurisdictions which hold that a release must
be accepted in full settlement before it can operate as a release of a joint
tortfeasor. Furthermore, it is questionable whether the release was valid
since the forebearance of the continuance of a tort can hardly be regaracd
as good consideration.

WORKIEN'S COMPENSATIO--SCOPE OF EMIPLOTMENT-STREET HAZEDv--
The defendant, a highway contractor, furnished employees with transporta-
tion to and from work. While crossing the highway at the driver's
signal to board the defendant's truck the plaintiff, an employee, was
injured by a passing automobile. The lower court reserved judgment
on the award of the compensation commissioner. Held, on appeal (two
justices dissenting), that the award be allowed, since the injury arose
"out of and in the course of" employment. Flanagan v. Webster & Webster,
107 Conn. 502, 142 Atl. 201 (1928).

When the nature or duties of the employment expose employees to
street hazards injuries resulting therefrom in the course of employment



YALE LAW JOURNAL

are compensable. Grace Constr. Co. v. Fowler, 85 Ind. App. 263, 153
N. E. 819 (1926) (driver of truck killed in collision with street car);
Zeier v. Boise Transfer Co., 43 Idaho 549, 254 Pac. 209 (1927) (employee
injured while riding bicycle on errand for employer); Note, L. R. A.
1918F 911. Contra: Colarullo's Case, 258 Mass. 521, 155 N. E. 425, 51
A. L. R. 508 (1927). Injuries received on the way to and from work,
however, are held not to arise "out of and in the course of" employment.
Caravella v. City of Milwaukee, 194 Wis. 190, 215 N. W. 911 (1927) (street
sweeper walking to work killed by automobile); Paulaushis' Case, 126 Mo.
32, 135 Atl. 824 (1927) (location of plant necessitated crossing railroad
tracks).; 1 HONNOLD, WORKMEN'S COM ENSATION (2d. ed. 1918) §§ 107,
108. But cf. Cudahy Packing Co. v. Parramore, 263 U. S. 418, 44 Sup.
Ct. 153 (1923). But when the employer must, by contract, furnish trans-
portation, compensation is allowed. Vogel's Case, 257 Mass. 3, 153 N. E.
175 (1926); Note (1923) 24 A. L. R. 1233; of. Saba v. Pioneer Const'r.
Co., 103 Conn. 559, 131 Atl. 394 (1925) (transportation furnished volun-
tarily). Although, in England, compensation has been refused when tho
employee was under no "duty" to use the conveyance. St. Helens Colliery
Co. v. Hewitson, (1924] A. C. 59. In this country the "employment"
commences when the employee first boards the employer's conveyance.
DeCamp v. Youngstown Municipal By., 110 Ohio St. 376, 144 N. E. 128
(1924). And endures until he alights at his destination after work is over.
See Campagna v. Ziskind, 287 Pa. 403, 410, 135 Atl. 124, 126 (1926).
He may even recover for an injury received on the highway after thus
alighting. Scott v. Willis, 142 S. E. 400( (Va. 1928). Contra: xe-
Parte Taylor, 213 Ala. 282, 104 So. 527 (1925) (special statutory pro-
vision) . It would appear doubtful whether injuries, as in the last situation
and in that of the instant case, should be held to arise "out of and
in the course of" employment since the employee, at the time, is performing
no duty to his employer, and his "employment" subjects him to no increased
risk of injury from such hazards.


