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EQUITABLE ASSIGNMENT OF BANK DEPOSITS

"The equitable assignment" doctrine as applied to bank de-
posits has been involved in a losing fight in the struggle for ex-
istence. Prior to the enactment of the Negotiable Instruments
Law, a considerable number of states,' though not a majority,

'The following states appear to have subscribed to this view: 'Illinois,
Iowa, Kentucky, Louisiana, Minnesota, Nebraska, Oklahoma, South Caro-
lina, and South Dakota. The cases are collected in (1913) 43 L. R. A.
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subscribed to the view that the mere drawing and delivery of a
check constituted in equity an assignment pro tanuto of the
drawer's account. Once committed to the equitable assignment
theory, it was applied with logical consistency in a number of
situations.2 For example it served to defeat garnishment pro-
ceedings brought by the drawer's creditors against his account,
when the check had been acquired for value before the attach-
ment.3 Further it was held operative to require the drawee
bank, although the item had not been accepted or certified, to
pay to the holder, and this even though the drawer had died,
attempted to stop payment, or become insolvent before present-
ment.

With the adoption of the Negotiable Instruments Law, which
provides, that: "A check of itself does not operate as an as-
signment of any part of the funds to the credit of the drawer
with the bank, and the bank is not liable to the holder unless
and until it accepts or certifies the check," it might have been
expected that the doctrine would have received a death blow.
A series of cases since the adoption of the statute show, how-
ever, that the provision was far from being instantaneously
fatal. Illustrative of this is the litigation in Iowa culminating
in the case of Leach v. Mecliomics' Savings Bantu,5 in which the
many cases in Iowa and the other equitable assignment states
are reviewed in the majority and dissenting opinions. In one
of the first Iowa cases 6 since the law was adopted, it was stated

(N. s.) 100, annotation; L. R. A. 1916 C 169, 170, annotation; BRAN.NoX,
NEGOTLABLE INSTRUMENTS LAW (4th ed. 1926) 909.

2 For a discussion of the implications of the doctrine and its present
status, see Aigler, Rights of Holder of Bill of Exchange against the
Drawee (1925) 38 HARV. L. REV. 857, 867; see also Note (1923) 9 IOWA
L. BULL. 64, 65.

3 This result has been reached even after adoption of the statute. Mc-
Clain & Norvet v. Torkelson, 187 Iowa 202, 174 N. W. 42 (1919), criticized
adversely in Note (1923) 9 IowA L. BuLt4 64, 70; (1919) 5 Coax. L. Q.
305; (1925) 38 HARV. L. REV. 857, 870.

4 N. I. L. § 189. A similar provision with respect to bills of exchange
is found in § 127, thus avoiding any controversy in this situation as to
whether a particular item is to be regarded as a draft or a check.

S202 Iowa 899, 211 N. W. 506 (1926).
6 Hove v. Stanhope State Bank, 138 Iowa 39, 43, 115 N. W. 476, 478

(1908). The statute was held inapplicable to defeat the equitable assign-
ment doctrine inasmuch as the drawer and payee appeared to have agreed
informally for an assignment. The court said: "This section was un-
doubtedly enacted for the purpose of protecting banks against losses
which might be occasioned by the double payment of checks on general
deposit, and its only intent and purpose is undoubtedly to protect banks
only when they are acting in good faith and without any attempt to
assist particular persons in the collections of their debts to the exclu-
sion of others who are equally as much entitled to protection." Cited
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by way of dictum that the purpose of the statute was to pro-
tect drawee banks from the possibility of double payments.
Within this restricted purpose, a later case 7 found no difficulty
in holding that the statute did not apply in the garnishment
cases. In the next case, however, the court refused to apply
the doctrine of equitable assignment and held that the holder
of a check, unpaid because of the death of the drawer before
presentment, might not recover of the administrator of the
drawer.8 This case definitely marked the turning point in the
Iowa cases.,

The Mechajnics' Savings Bank case presented the preferred
claim question in the situation where, upon the drawer becoming
insolvent, there remained adequate funds available to pay the
check in the hands of the drawee. Here, obviously, as was
strenuously insisted in the dissenting opinion, the supposed pur-
pose of section 189 was not involved. The paying bank had
returned the amount of the deposit to the receiver of the in-
solvent drawer. The majority, influenced by the terms of the
statute and the desirability of uniformity of opinion,10 held that
the plaintiff was not entitled to a preferred claim.1

with approval in Elgin v. Gross-Kelly & Co., 20 N. M. 450, 463, 150 Pac.
922, 926 (1915); DANIELS, NEGOTIABLE INSTRUMENTS (6th ed. 1913) § 1643.

7 McClain & Norvet v. Torkelson, supra note 3.
8 In re Estate of Knapp, 197 Iowa 166, 197 N. W. 22 (1924). In both

Minnesota and Illinois the doctrine had been held still to apply in this
situation notwithstanding the statute. Wasgatt v. First Nat'l Banl,
117 Minn. 9, 134 N. W. 224 (1912); Aubrey v. O'Byrne, 188 Ill. App.
601 (1914).

9 In the next case, however, decided very shortly after the Knapp case,
the payee had presented the check to the bank on which it was drawn
to apply on his debt to the bank and had been requested to re-present.
On the next day the bank had failed. After re-affirming that a check
is not an assignment pro tanto under the statute, the court reached the
same result by referring to the check ag tender of payment, thus allow-
ing a set-off. Murray v. American Savings Bank, 197 Iowa 318, 197
N. W. 69 (1924).

10 It may perhaps be possible to overstress the matter of uniformity.
In the garnishment cases the rule of the Torkelson decision would contribute
to ready transferability of instruments, which may be said to have been
the dominant reason for uniformity of state decision. Further, in the
cases involving insolvency of the drawer, to allow the check holder a
preferred claim does not militate against the transfer of such paper, but
the converse. However, it may well be desirable to have the statute
construed uniformly, leaving matters such as these to special legislation.
It would seem perfectly proper for Iowa to provide by statute, if that
is desired, that garnishment will not reach funds against which checks
have been issued. The question of whether a preferred claim should
be allowed or not in this situation is discussed herein.

11 A preferred claim is usually denied in other jurisdictions on this set
of facts. Union State Bank v. People's State Bank, 192 Wis. 28, 211 N.
W. 931 (1927), apparently over-ruling prior Wisconsin authority providing

628
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Thus, whatever the purpose may have been for the enact-
ment of section 189, the courts of Iowa now appear to be dis-
posed to give it effect on these facts regardless of the situation
presented, providing the case is argued as being one of equitable
assignment. There are still a number of legal theories available,
however, which the court recognizes may on occasion be em-
ployed.12 In an earlier Iowa case '2 the court treated the deposit
as "special" from the fact that the drawer Lad advised the bank
of having issued the check, and so reached the conclusion that
the drawer's creditors might not attach. In decisions in other
jurisdictions the "gift" concept has been used to allow the
court to favor the holde¥ of the check as against the drawer's
estate.", In the Federal courts, at least, it has been recently
held that the third party beneficiary doctrine will not be used
to allow the holder of a check a preferred claim in case of
the drawer's insolvency, 15 although the court in the Mechanics
Savings Bank case appeared to regard this as a possibility.

It is evident from the foregoing that while an occasional case
may make use of some different legal category to reach a result
formerly following from the equitable assignment label, there is
little promise that any of the theories suggested will be used

to the contrary on the assignment theory. Pease v. Landauer, 63 Wis.
20, 22 N. W. 847 (1885).

- The court in the Mechanics Savings Bank case states that in a proper
case, "the holder of a check or bill may have effective rights against
the drawee by virtue of (1) an assignment, (2) a contract for his bene-
fit, (3) a trust for his benefit; and there may be other conditions or
special facts giving rise to an equation resulting in the solution of the
problem in equity in favor of the holder." Supra note 5, at 511, 211 N. V%.
at 910.

' 3Dolph v. Cross, 153 Iowa 289, 133 N. W. 669 (1911). The court
reasons that the drawee bank should not be allowed to apply funds de-
posited under these circumstances to the drawer's indebtedness to it, citing
Smith v. Sanborn State Bank, 147 Iowa 640, 126 N. W. 779 (1910), as
authority for this proposition, and from this to the position that garnish-
ing creditors of the depositor should fare no better. While the bank's
lien might perhaps be ineffective on these facts, most courts would still
allow the bank an attachment of the funds under these circumstances.
White v. Pacific Southwest Trust & Savings Bank, 9 F. (2d) 050 (S. D.
Cal. 1926). There is much authority against describing this as a "spe-
cial deposit" also, if it is meant by that term that a preferred claim
should be allowed in case of the failure of the drawee bank. See In
re Interborough Con. Corp., 288 Fed. 334 (C. C. A. 2d, 1923).

'1 Carter v. Greenway, 152 Ark. 339, 238 S. W. 65 (1922), criticized in
(1922) 1 Wis. L. Rnv. 504-6. In England in a case presenting sub-
stantially the same facts it was held that neither the equitable assign-
ment nor the gift theories would apply. In re Swineburne [1926] 1
Ch. 38. See (1925) 24 MicH. L. RBv. 861.

25 In rat Gubelman, Petition of Muntean, 13 F. (2d) 730 (C. C. A. 2d,
1926).
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to any extent.16 This leaves, then, the cases where some facts
in addition to the mere drawing and delivery of a check are
present. Of this type the case of Fourth Street Bank v. Yardley,"
deciding the precise question raised in the Iowa 18 and Wis-
consin 19 cases, is the best example. The Federal courts did not
recognize the equitable assignment doctrine as applied to the
mere drawing and delivery of a check. The only additional
fact before the court, however, in the Yardley case was that
the drawer, which had insufficient funds to settle a clearing
house debt, told the plaintiff that it had $25,000 on deposit with
its New York correspondent, exhibiting its statement indicating
the fact. This the court regarded as sufficient under the cir-
cumstances to constitute an equitable assignment. As a re-
sult it was ruled that, the drawer having become insolvent,
the payee of the draft was entitled to payment out of the moneys
to the drawer's credit with the New York bank.

With this broad precedent not affected directly by the Negoti-
able Instruments Law, it is somewhat surprising that there
have been so few decisions on the point in those states which
appear to have given up the equitable assignment idea only re-
luctantly.20 In a somewhat different, but it is believed in a
not essentially dissimilar way, the question has again been ruled
upon by the Supreme Court in the case of Equitable Trust Co.
v. First National Bank of Trinidad.1 The case arose out of the
practice on the part of New York banks to agree to provide
cover with certain of their foreign correspondents for drafts
drawn by interior banks. Banks at inland points requiring a
foreign currency draft, draw and deliver the draft to their
customer and then remit the dollar amount to their New York
correspondent. The New York bank in turn makes the neces-

16 The statute obviously does not directly affect non-negotiable checks.
But even in this case, contrary to the opinion of the minority in the
Mechanics Savings Bank case, it may be predicted that the equitable assign-
ment doctrine will be abrogated. There would be little point in apply-
ing the doctrine to non-negotiable checks, if the declared policy of the
state is to recognize it as undesirable as to negotiable instruments.

17 165 U. S. 634, 17 Sup. Ct. 439 (1897). An equally striking case
is that of Risley v. Phenix Bank of New York, 83 N. Y. 318 (1881),
where the court found an equitable assignment to allow a recovery in
favor of a payee; otherwise the funds would have been confiscated as
money of the drawer, the Bank of Georgetown, South Carolina.

Is Leach v. Mechanics' Savings Bank, supra note 5.

19 Union State Bank v. People's State Bank, supra note 11.
20 In this connection see: Hove v. Stanhope State Bank, supra note 6;

People's Nat'l Bank v. Swift, 134 Tenn. 175, 183 S. W. 725 (1916) ; Dunlap
v. Commercial Nat'l Bank, 50 Cal. App. 476, 195 Pac. 688 (1920); and
First Nat'l Bank of Lamed v. Farmers' State Bank, 120 Kan. 706, 244
Pac. 1039 (1926).

21 48 Sup. Ct. 167 (U. S. 1928).
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sary arrangements so that the foreign bank will pay on presen-
tation. This involves advising the foreign bank of the draft
in question, signatures of the drawer usually having already
been furnished, and providing a remittance to cover the items
or, as is more usual, authorizing the foreign bank to charge
the amount to the New York bank's account.

As between the New York and foreign bank this is only
treated as a slight variation from the way all drafts by the
New York bank are paid, the difference being that in this case
the item is signed by the interior bank. The general practice
on the part of paying banks in international dealings is to
require an advice of drawing before making payment.22  The
advice of drawing serves, at least, the purpose of an added
protection against paying forged or altered items. It is also
well established practice in all such cases, upon receipt of the
advice of drawing, to charge the drawer's account immediately,
a corresponding entry being made in some account such as
"Drafts advised and unpaid." This serves a practical purpose
in that interest is not allowed after the charge has been made.

The transaction in the Trinidad case - appears to have been
handled in this way, but prior to presentment of the draft, the
New York bank, Knauth, Nachod & Kuhne, failed, and the
foreign bank thereafter remitted the amount to the receiver.
The lower court allowed a preferred claim to the Trinidad
bank.24 The Supreme Court, Justices Stone and McReynolds
dissenting,. took the contrary view. It is evident that the case
is very similar in its setting to the Mechanics Savings Bank$
case discussed above. For peculiar facts, over and above the
mere drawing and delivery of a check, bringing the case within
the precedent of the Yardley decision, Justice Stone for the
dissent and Judge Hand in the lower court pointed to the charge
to the account, the credit to "Drafts Payable" and the circum-
stance that interest was no longer allowed on the account.

Should these facts be regarded as sufficient to constitute an
equitable assignment? On pure unadulterated legal theory, it
would, of course, have been possible logically to take either view.
In fact it has been demonstrated painstakingly that the lower
court reached the correct result on principles of trust law, the

22 For a discussion of this practice in connection with other problems
relating to the transmission of funds see Comment (1923) 33 Y,%xE LAW
JOURNAL 177, at 184.

23Supra note 21.
24 In re Gubelman, Petition of First Nat'1 Bank of Trinidad, 13 F.

(2d) 732 (C. C. A. 2d, 1926). In the companion case of In re Zimmerman
& Forshay, 14 F. (2d) 527 (C. C. A. 2d, 1926), the draft was drawn
by the insolvent rather than an interior bank, the other facts being similar,
and although regarded by Judge Hand as a weaker case the same re-
sult was reached.
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claim of the New York bank against the foreign bank being
regarded as the res held in trust for the Trinidad bank.21 Justice
Holmes, in the prevailing opinion, noted the trust possibility
to say that it clearly had no application. But again it is sub-
mitted that as a matter of abstract theory .it could have been
applied. It should also be apparent, however, that a discussion
of abstract theory as necessitating either result is sterile.

The point is that, underlying the particular statement of theory
in which the opinion is to be dressed, lies the question of what
result should be reached desirably. Should the Trinidad bank
be allowed a preferred claim? What are the lights to guide
in a determination of this question? Quite evidently the court
was not in agreement on the question but there is little in either
the majority or minority opinion to indicate a consideration,
apart from legal theory and precedent, of the economic bases,
if any, on which preferred claims may be justified.

As a contrast to these cases the decisions relating to pre-
ferred claims upon the insolvency of a collecting bank handling
an item indorsed "for collection and remittance" may serve.21'
Here the owner of the item definitely does not intend to occupy
the same position as depositors and other creditors of the collect-
ing bank. As a matter of practice in the ordinary case the item
is paid and the remittance draft is prepared and sent forward
at the same time. The owner may not even know what bank
will ultimately make the collection. It is of course true that,
in so far as there is any money involved, the rare case, there is
no insistence that the particular currency be remitted; quite
the contrary. In an increasing number of decisions,21 these
factors and the further one that the allowance of a preferred
claim in these cases is of considerable assistance to the Federal
Reserve Banks in establishing an economically sound system
of collections are being recognized.3 The courts allowing a pre-

25 See Note (1927) 40 HARv. L. Rzv. 481.
26 Perhaps the cases where deposits have been made at a time when

the bank was insolvent to the knowledge of its officers or under circum-
stances indicating that an agency was intended [see St. Louis and San
Francisco v. Johnston, 133 U. S. 566, 10 Sup. Ct. 390 (1889) ] would
illustrate most clearly that the important consideration is to find an
essential difference in fact between the status of the particular creditor
and the ordinary creditors.

27 Thomas v. Mothersead, 261 Pac. 363 (Okla. 1927).
28 Comment (1927) 36 YALE LAW JOURNAL 682. The practice of the

Federal Reserve Banks in sending items directly to the paying bank,
indorsed "for collection and remittance," affecting as it does, a consider-
able saving in time, can be rendered reasonably safe as well by allowing
a preferred claim to the owner of the items in event the collecting bank
becomes insolvent. Some courts are inclined even here to follow orthodox
theory and to be more concerned with whether the proceeds are to be
mingled or not, than with the material facts of the situation.
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ferred claim payable out of funds with the drawee of the re-
mittance draft on the theory of trust or equitable assignment
supplement these holdings and equally show recognition of the
different status occupied by the owner of such items as com-
pared with that of other creditors.20

There would appear to have been very little in the situation
of the Trinidad bank differentiating its position from that of
other creditors of the insolvent bank; not as much reason, for
example, as obtains in the case of the owner of the "for collec-
tion and remittance" items. A further consideration, however,
may have influenced the majority. The Trinidad case involved
a drawing by an American bank upon a foreign account. The
same situation occurs daily in reverse form and the practice
above noted also obtains; the American bank awaits an advice
of drawing from its foreign depositor, except in the case of some
relatively small items, before payment is made. Upon receipt
of the advice of drawing the same bookkeeping transactions are
had and the account ceases to bear interest. Until the present
decision, there has been little authority '0 by which to determine
whether the foreign bank may stop payment. Would the account
be subject to attachment by the drawer's creditors? Blight the
American bank assert a lien against the account? While theore-
tically none of these questions need be affected by a determin-
ation that for the particular purpose before the court in the
Trinidad case the transaction was called an "equitable assign-
ment", it is just as'certain practically that it would be regarded
as almost controlling authority in these cases. As between
this and the holding in the ease, the holding is to be preferred.
Each of these questions, if and when brought up for determina-
tion, should be considered on its particular merits, unembar-
rassed by the implications latent in the term "equitable
assignment."

R. B. T.

29 Federal Reserve Bank v. Peters, 139 Va. 45, 123 S. E. 379 (1924).
Contra: Odle v. Barnes, 299 S. W. 635. (Tex. Cir. App. 1927).
' See Eastman Kodak Co. v. Nat'l Park Bank, 231 Fed. 320 (S. D.

N. Y. 1916), where on similar facts the court refused to label the trans-
action "equitable assignment," the issue being whether a preferred claim
should be allowed. There is some intimation in the opinion of Judge
Learned Hand in the lower court to be gathered from his failure to settle
on either "trust" or "equitable assignment" as the legal category to apply,
that whichever term should be employed, it was to be regarded as useful
only in the precise situation before the court. The court said: "There-
fore it seems to us that the agreement to transfer the credit, followed
by its actual transfer, provided a fund which the drawee was obliged
to devote to the payment of the draft; that is, that it created an equitable
assignment or an irrevocable declaration of trust by the bankrupt."
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ENTIRE AND DIVISIBLE CONTRACTS*

The question whether *a particular contract is "divisible"
or "entire" has been often litigated, and a recent federal case,
has once more raised the issue. The plaintiff and defendant
entered into a contract whereby the defendant agreed to send
4,200 bags of sugar to the plaintiff at $17 a bag, shipments to
be made at the seller's option. Payment was to be by drafts,
upon presentation of bills of lading under an irrevocable letter
of credit established by the buyer in a New York bank. At the
buyer's request 600 bags were sent to a customer of the plaintiff,
and were paid for by draft drawn against the letter of credit.
The remainder of the sugar was subsequently sent in six car-
loads and paid for according to contract. Upon a prompt in-
spection by the buyer, it was discovered that the sugar was of
an inferior grade, and the plaintiff immediately notified the
defendant, who refused to accept a return. The plaintiff there-
upon sold the sugar at the best price obtainable and brought suit
for the difference, without tendering a return of the sugar sent
to the customer. From a judgment for the plaintiff the de-
fendant appealed. The decision was affirmed on the ground that
the contract was "divisible" and under the interpretation of
section 125 2 of the New York Personal Property Law, as given
by the New York Court of Appeals in Portfolio v. Rubin,3 the
plaintiff could accept the part that conformed and reject the
rest.

It is submitted that the Sales Act offers little aid in deter-
mining whether a contract is "entire" or "divisible," nor does
it tell what legal consequences follow from holding a particular
contract "entire" or "divisible." Section 76 (1) provides that,
as used in the Act, " 'divisible contract to sell or sale' means
a contract to sell or a sale in which by its terms the price for
a portion or portions of- the goods less than the whole is fixed

* The discussion in the following pages does not attempt to cover the
whole field of "divisibility," but is limited to a large extent to the field
of sales. Necessarily, such subjects as "divisibility" in contracts of service,
building contracts, contracts involving impossibility, illegality, the Statute
of Frauds and allied fields are either entirely omitted or touched on only
incidentally.

'Czarnikow-Rionda Co. v. West Market Grocery Co., 21 F. (2d) 309 (C.
C. A. 2d, 1927).

2 Uniform Sales Act § 44 (2) states that, "Where the seller delivers to
the buyer a quantity of goods larger than he contracted to sell, the buyer
may accept the goods included in the contract and reject the rest, or he
may reject the whole . . ." Subdivision (3) states that, "Where the seller
delivers ... goods he contracted to sell mixed with goods of a different
description ..., the buyer may accept the goods which are in accordance
with the contract and reject the rest, or he may reject the whole."

3 233 N. Y. 439, 135 N. E. 843 (1922).
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or ascertainable by computation." 4  The approach to the sub-
ject is evidently from the viewpoint of whether or not certain
facts are present; in this case, the setting off of parts of the
consideration against each other. This method of attack is
admirable but is unfortunately not the one ordinarily used by
the courts. In fact, in practically all the "entire" contract cases
subsequently discussed there was an apportionment of considera-
tion. The cases themselves appear to be of little aid in afford-
ing a definite test as to what facts will constitute a "divisible"
or "severable" 5 contract as distinguished from an "entire" one,
nor do they tell what different results will follow. Almost uni-
formly the question of "divisibility" is said to depend on the
intent of the parties.7 Such intent is to be determined by means
of the language used and the subject matter of the contract.8 It

4 The phrase quoted in the body is used nowhere else in the Act and the
terms "divisible" and "indivisible" appear to be used only in sections 7
(2) (b) and 8 (2) (b), dealing with the destruction of goods sold and to

be sold, respectively.
Section 76 (1) was regarded by the court in Commercial Ribbon Co. v.

Elbee Chocolate Co., 193 N. Y. Supp. 510 (Sup. Ct. 1922), as settling the
question of "divisibility." The contract was held "divisible" within the
Act, and, as a result, the buyer could reject some and accept the rest of
the goods sent under a contract. In view of the statement in the Act that
the definition was to apply to the phrase as used in the Act, and of the
fact that it is not used in the Act as a test whether a buyer may reject
part and accept the rest, the interpretation appears unjustified.

'The words "divisible" and "severable" seem to be employed interchange-
ably by the courts and will be so used in the following pages.

6 In the principal case, Judge Swan, speaking for the court, indicated that
a contract might be regarded as "divisible" for some purposes but not
for others. He said, at page 312: "While a contract for installment de-
liveries may be treated as an entire contract, when the issue is whether
a failure by the seller or the buyer in respect to an early installment may
be so material a breach of the contract as to justify the other party in
refusing to perform in respect to later installments, as held in Bahnsen &
Co. v. Gerst, 235 N. Y. 426, 139 N. E. 563, and Ferguson v. Chuck, 236
N. Y. 149, 140 N. E. 225, it does not necessarily follow that the contract
is to be deemed entire when the issue is whether acceptance of ak early
installment precludes rejection of a later defective installment. Where
this is the issue, we hold the contract before us divisible."

The opposite and more "legalistic" view was expressed in Smith v.
Lewis, 40 Ind. 98 (1872), where the court in discussing a previous case
said at page 102: "This was held in reference to the statute of frauds it is
true, but we do not see how, on principle, a contract can be held entire
for one purpose, and not for all purposes."

See Everett v. Emmons Coal Min. Co., 289 Fed. 686, 692 (C. C. A. 6th,
1923); Advance-Rumley Thresher Co. v. Terpening, 58 Mont. 507, 513,
193 Pac. 752, 754 (1920); Sturtevant Co. v. Lee Mars Gas Co., 188 Iowa
584, 590, 176 N. W. 338, 341 (1920); National Knitting Co. v. Bouton &
Germain Co., 141 Wis. 63, 64, 123 N. W. 624, 625 (1909).

8 See Pac. Timber Co. v. Iowa Windmill & Pump Co., 135 Iowa 208, 310,
112 N. W. 771 (1907); (1920) 29 YAU LAW JouRNAL 926; (1916) 16 Co.
L. Rsv. 67.
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is doubtful if such a test offers very much help in solving a
particular problem, as it still remains to decide what factors
are to be given significance.

In at least one situation, however, the courts will almost al-
ways regard the contract as "entire" regardless of the question
involved.9 Where, from the nature of the subject matter, the
whole is valueless without the particular part in controversy
the court will usually say the contract is "entire." 10 This is
particularly true in the sale of machinery.1' Where payment is
by a lump sum the court will also generally consider the contract
as "entire" and not "divisible." 12 This does not mean that it is
possible to prophesy the actual result the court will reach, but
only that the term used will be "entire" rather than "divisible."

Aside from this limited number of situations it appears im-
possible to generalize and it is advisable to consider the cases
rather from the viewpoint of the purpose of the suit than from
the nature of the contract. One of the most frequent situations
involving the question of entirety arises when the buyer accepts
part of the goods and rejects the rest. If the contract be re-
garded by the court as "entire" the buyer may be held for the
contract price."s Thus in Shohfi v. Rice 14 the defendants ordered

9 This does not mean that a particular result may be forecast as neces-
sarily following; for "entire" has come to express so many different con-
cepts that one court may hold a contract "entire" while another will hold
a strikingly similar contract "divisible" where the same question is pre-
sented, and yet the courts will arrive at the same result. Compare Fullam
v. Wright & Colton Wire Cloth Co., 196 Mass. 474, 82 N. E. 711 (1907),
and Charles Wissman Co. v. Halstead & Co., 119 N. Y. Supp. 211 (Sup. Ct.
1909), discussed inf'a note 22.

10 Palmer v. Reeves & Co., 139 Mo. App. 473, 122 S. W. 1119 (1909),
142 S. W. 1080 (1912) ; Hart-Parr Co. v. Duncan, 75 Okla. 59, 181 Pac. 288
(1919); Long v. Ulmer Mach. Co., 77 Cal. App. 66, 246 Pac. 113 (1926);
cf. Thompson Machine & Supply Co. v. Graves, 91 Conn. 71, 98 Atl. 831
(1916).

1 See cases cited supra note 10.
12 Levy v. Dettna & Co. Inc., 91 Misc. 41, 154 N. Y. Supp. 176 (Sup. Ct.

1915). But of. Berger v, Kohler & Romer, 166 Ark. 496, 266 S. W. 454
(1924) (where a suit of clothes was contracted for, the seller was allowed
to recover the contract price of the suit less the value of one pair of
trousers, after the buyer had used the suit, though only one pair sent);
Willis v. Construction Co., 152 N. C. 100, 67 S. E. 265 (1910).

28 Heyman v. De Christophero, 155 N. E. 657 (Mass. 1927) (no discus-
sion of "entire" and "divisible" contracts); Craig v. Lane, 212 Mass. 195,
98 N. E. 685 (1912); Lonker & Stevens v. Cohen, 78 Pa. Super Ct. 73
(1921); Loucks Bros. v. Chaab, 196 N. Y. Supp. 233 (Sup. Ct. 1922) (ac-
ceptance of part of one item made buyer responsible for whole item);
Herrington v. Julius Seidel L'b'r Co., 209 Mo. App. 73, 236 S. W. 898
(1922); Madison Costume Co. v. Goldberg, 198 App. Div. 895, 191 N. Y.
Supp. 223 (1st Dept. 1921); Stein v. La Plante, 102 Misc. 698, 169 N. Y.
Supp. 429 (Sup. Ct. 1918); Rubenstein v. Millinery Co., 109 Miss. 819, 69
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from the plaintiffs fifteen dozen kimonos, the price per dozen
being separately stated. The plaintiffs shipped two installments,
one of fourteen dozen, which the defendants rejected, and one
of a dozen, which was accepted. The court held the contract
"entire" and allowed a recovery of the full contract price. Like-
wise, in National Witolesale Grocery Co. v. Mann,1 a case very
similar to the principal case, it was held that since the contract
was "entire" the buyer could not recover back part of the pur-
chase price after paying in full. The contract was for a sale
of sugar at $21.25 a bag, shipment to be at seller's option, during
a period of two months, and payment was to be on presentation
of documents under An irrevocable letter of credit, as in the
instant case. The sugar was apparently shipped in a single boat-
load and payment was matle, but the buyer rejected about one
fourth, and, after selling the sugar for the seller's benefit,
brought suit to recover the difference. The court said that the
contract was "entire" and the plaintiff's only remedy was in
damages for breach of contract.'0 No reference was made to
the Sales Act. The case does not appear to be reconcilable with
the principal case. A result contrary to these cases is arrived
at where the court regards the contract as "divisible." Thus
in Rodbell v. Scheier 7 the defendant contracted to take six fur
coats, three being designated as style number 821, priced at
$92.50 per coat, and three as style number 820, priced at $87.50.
The defendant accepted two coats and rejected the others as
inferior. The plaintiff recovered the contract price of the re-
jected goods in the lower court but the decision was reversed
on appeal on the ground that the contract was "severable." I8 In
cases where, as in the above cases, part of the goods sent were
defective, or where part were not delivered, and the buyer at-
tempted to recover damages by counterclaim, it has been thought
that the rights of the parties depended on the "divisibility" of
the contract. But in actual practice buyers have been allowed

So. 688 (1915); 110 Miss. 213, 7TO So. 210 (1915). But ef. Rennolds v.
Avery, 132 Va. 335, 111 S. E. 123 (1922).

3 4241 Mass. 211, 135 N. E. 141 (1922) (court applied New York law).
25 251 Mass. 238, 146 N. E. 791 (1925).
16 The case -was also sent back for errors in the admission of evidence.
" 46 S. D. 228, 191 N. W. 836 (1923).
Is A number of other cases have reached the same result. Simmons, Cohn

& Co. v. Weil, 244 S. W. 562 (Tex. Civ. App. 1922); Commercial Ribbon
Co. v. Elbee Chocolate Co., supra note 4; Regent Waist Co. v. Morrison Dep't
Store Co., 88 W. Va. 303, 106 S. E. 712 (1921); Portfolio v. Rubin, oup.
note 3; B. R. C. Bottle Co. v. Peaslee-Gaulbert Co., 189 Ky. 28, 224 S. W.
468 (1920); Sturtevant Co. v. Le Mars Gas Co., supra note 7; Schiller v.
Blyth & Fargo Co., 15 Wyo. 304, 88 Pac. 648 (1907); Duluth Log Co. v.
John C. Hill Lumber Co., 110 Blinn. 124, 124 N. W. 9G7 (1910) ; Orr Felt
& Blanket Co. v. Sherwin Wool Co., 248 Mass. 553, 143 N. E. 541 (1924)
(buyer allowed to recover money paid on rejected goods).



YALE LAW JOURNAL

to diminish the seller's claim whether the contract was "sever-
able" " or "entire." 2o In Davis Lumber Co. v. Stone Lumber
Co. 21 the court said that though the contract might have been
originally "entire" it became "severed" by partial delivery, and
the seller could recover the contract price of the goods sent,
but the buyer could reduce the recovery by showing the damages
sustained because of plaintiff's default.

The hopelessness of attempting to classify and define situ-
ations into "entire" or "severable" contracts is perhaps best
exemplified in two cases, one from New York,2 2 and the other
from Massachusetts.23 In the former the plaintiff ordered from
the defendants two hundred smoked tongues a week, the "largest
average tongue" to be "5 to 51/2 pounds," payments to be made
weekly and the contract to run about six months. The defend-
ants made no attempt to have the weekly average conform to
the contract average, but claimed, instead, that the contract
was "entire" and that they were only obligated to meet the
average for the whole period. The plaintiff returned a large
percentage of the tongues and defendants finally refused to per-
form, whereupon the plaintiff sued for breach of contract. The
defendants won in the lower court but the decision was reversed
on appeal, on the ground that the contract was "severable." In
the Massachusetts case the facts were very similar, the subject
matter, however, being "900 cords of dry wood largely chestnut,
some hard wood, pine and poplar," priced at $5 a cord. The
plaintiff sent five cars, but the contents consisted largely of pine,
and the defendant repudiated the contract, whereupon plaintiff
sued for "a balance of the purchase price." The court said that
the contract was "entire" but each car had to contain the pro-
portions called for by the contract.

Section 45 of the Sales Act provides that in installment con-
tracts a breach by either party either wholly terminates the
duty of the other party or merely creates a right to damages,
but no privilege to rescind, depending on the materiality of the

19 Sturtevant Co. v. Le Mars Gas Co., supra note 7 (suit for goods sold
and buyer set up rescission as to part and damages) ; Nat'l Knitting Co. v.
Bouton & Germain Co., supra, note 7 (suit for goods delivered and buyer
reduced recovery by claim for damages due to non-delivery of part); of.
Shotwell Johnson Co. v. C. 0. D. Tractor Co., 154 Minn. 417, 191 N. W.
813 (1923); Doxey v. Coates, Bennett & Reidenbach, 181 App. Div. 207,
168 N. Y. Supp. 76 (3d Dept. 1917).

20 Hall v. New Hartford Canning Co., 153 App. Div. 562, 138 N. Y. Supp.
866 (4th Dept. 1912) (seller allowed to recover for part delivered subject
to buyer's claim for breach of contract in failing to deliver rest); Berger
v. Kohler & Romer, supra note 12.

21 217 Ill. App. 244 (1920).
22 Charles Wissman Co. v. Halstead, supra note 9.
23 Fullam v. Wright & Colton Wire Cloth Co., 9upra note 9.
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breach. --, The courts, however, have not in general seen fit to
treat this section as doing away with the distinction between
"entire" and "divisible" contracts, though for many purposes
the section in conjunction with section 44 - might well be re-
garded as doing away with any necessity of distinguishing."

A number of other situations not necessarily involving in-
stallment contracts have raised the question of "divisibility." It
is sometimes important to kmow whether or not the buyer of
property can maintain separate actions. It has been held that
he could where there were two or more "separate" transac-
tions.2 7 The question of risk of loss may also raise the prob-
lem. In Walti v. Gaba 2 8 the plaintiffs, who owned clipped wool
and also sheep, contracted with the defendants for the sale of
the wool in existence and that not yet clipped, the prices per
pound for each being separately stated, and $250 being paid "in
24 This section does not appear to have had a very general application.

In Helgar Corp. v. Warner's Features, 222 N. Y. 449, 119 N. E. 113
(1918), the statute was applied and the court held that a failure to pay
for the first installment was not so material under the circumstances as
to justify a recovery by the seller for breach of the whole contract, the
recovery allowed being the price due on the unpaid installment The case
was noted in (1918) 27 YALE LAw JOURNAL 697.

Under the English and the minority rule in this country acts showing
an intent to repudiate are necessary to justify the other party in rescind-
ing an installment contract. Sale of Goods Act § 31; Welsh v. Michigan
Maple Co., 161 Mich 16, 125 N. W. 692 (1910); (1921) 19 MICH. L. Rlv.
559. The case of Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12
(1885), is the leading American case on the subject.
25For section 44, see supra note 2.
26 The opposite view appears to be taken in (1920) 20 COL. L. R1Ev. 713,

where the editor suggested that the lower court in Portfolio v. Rubin, 110
Misc. 303, 180 N. Y. Supp. 520 (Sup. Ct. 1920), rightly held that the buyer
could not accept part of an order and reject the rest, the Sales Act not
being intended to change the common law. The case was subsequently
reversed. Supra note 3.
. It has been suggested that Sales Act § 44 (3), supra note 2, alone would

authorize a disregard of the distinction. See discussion of the instant case
in (1928) 41 HARV. L. RIv. 406.

2 Przyblyski v. Pellowski, 141 Minn. 193, 169 N. W. 707 (1918). The
plaintiff rented from the defendant a farm and at the same time, though
by different instrument, bought certain live stock and other personal prop-
erty. The farm was inundated and a large portion of the livestock was
destroyed by a spring flood. The plaintiff brought an action to rescind
the lease and asked for damages for livestock, both based on false repre-
sentations. The court gave rescission, but did not mention the personal
property. The plaintiff then brought suit for the damages to the perzonal
property and was allowed to recover because the transactions were "separ-
ate." See also Gerseta Corp. v. Mogi, 17 F. (2d) 699 (C. C. A. 2d, 1927),
where the court held it proper for the plaintiffs to state three causes of
action on one contract, there being involved three different kinds of silk,
separately priced.

28 160 Cal. 324, 116 Pac. 963 (1911).
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part payment of said sale." The clipped wool was subsequently
destroyed by fire and only the spring wool was actually delivered.
The plaintiffs brought suit, but were not allowed to recover for
failure to pay for all the wool. The court said the contract was
"entire" and the buyers did not have to take the spring wool
without the rest.29  In Oliver v. Hirsch 30 the plaintiffs, on an
order from defendant, shipped the latter ninety dozen pairs of
hosiery; but the defendant wrongfully rejected and returned the
shipment unopened. The plaintiff discovered that some thirty-
five and a half dozen pairs were missing, credited the buyer with
the amount actually received, and brought suit for the contract
price of the rest. The court held that the risk was on the buyer
and that it was immaterial whether or not the contract was
originally "severable," for by the acts of the parties it became
such. 31 Thompson v. Conover 32 involved a somewhat analogous
question. The buyer agreed to take all the plaintiff's corn, con-
sisting in part of white, and in part of yellow corn, the latter
being priced at a lower figure. The payment was to be on
delivery of all. The plaintiff delivered the white corn and later
started to deliver the yellow, but the buyer refused it, and on
the same day confessed judgment to his brother, one of the
defendants, who siezed the corn delivered as belonging to the
buyer. The court allowed the plaintiff to recover against the
defendants, one of whom was the sheriff, for conversion of the
plaintiff's corn on the ground that the contract was "entire." a

The Statute of Frauds has many times raised the question of
"divisibility" of contracts. The problem here presented is, Does
the fact that one part of a contract falls within the Statute ipso
facto relieve from all other duties under the contract? Thus
in Wood v. Benson 3 4 the defendant promised to pay a past debt
of another and to pay the customary price for gas supplied by
the plaintiff. It was held that the plaintiff could enforce the
latter promise,35 although there was no apportionment of the

29 It is submitted that the court in such a situation might regard the
risk of loss as remaining in the seller, but a duty to take the spring, or
unspecified, wool being in the buyer.

30 296 S. W. 840 (Mo. App. 1927).
31 See supra note 30, at 844.
32 30 N. J. L. 329 (1863).
33 The court made the assumption that what was said about the separate

prices was merely to prevent the plaintiff from mixing in too much of
the yellow corn. This case, as well as a great number of cases already
cited, shows that judicial usage does not define "entire" or "divisible" ac-
cording to whether or not payment is apportioned.

34 2 Cr. & J. 94 (1831).
35 This is the usual rule, viz., that where the consideration of the plain-

tiff is executed he may enforce the promise of the defendant that is not
within the statute. Mobile Ins. Co. v. McMillan, 31 Ala. 711 (1858) (plain-
tiff paid premium and defendant orally insured against fire and against de-
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consideration (gas to be supplied) for the defendant's two
promises. On the other hand, where one party promises to con-
vey land and to sell goods for a return promise to pay a gross
sum, neither can enforce the contract.-' Many other cases of a
similar nature have been decided 37 but enough has been said to
indicate the problem. The same sort of question may be pre-
sented where the performance of one part of the contract is
forbidden by some statute or rule of law. In Andrciws Co. v.
Colonial Theatre Co.3 the plaintiff corporation had contracted to
make, transport, and set up chairs in the defendant's theatre,
located in Michigan. The plaintiff was a foreign corporation
not authorized to do business in Michigan, but claimed that the
defendant was under a duty to take the chairs though the plain-
tiff could not install them. Judgment was rendered for the de-
fendant on the ground that the contract was intended to be
"entire." The decision appears to be just, for the installation
of the chairs was one of the most important features of the con-
tract.9

fault of another); Haynes v. Nice, 100 Mlass. 327 (1808) (plaintiff
supported a child and defendant promised to pay past debt of another
and to pay for the future support).

'Vaughan v. Hancock, 3 C. B. 766 (1846); Mechelen v. Wallace, 7 Ad.
& E. 49 (1837); cf. Higgins v. Gager, 65 Ark. 604, 47 S. W. 848 (1898);
Thomas v. Williams, 10 B. & C. 664 (1830) (defendant promised to pay
in part the debt of another and in part his own debt).

3 See, for example, Alayfield v. Wadsley, 3 B. & C. 357 (1324); Lemon
v. Randall, 124 Mich. 687, 83 N. W. 994 (1900); Clark v. Davidson, 53
Wis. 317, 10 N. W. 384 (1881); De Beerski v. Paige, 36 N. Y. 537 (18G7).
In the last case, the defendant orally promised to buy land at a stated price
if it suited him, and, if he did not buy the land, to pay an agreed sum
for certain portraits to be made by the plaintiff. Each performance
promised by the defendant had its separate and independent equivalent,
but the plaintiff paid $1 for the two promises. The defendant did not
buy the land, and the plaintiff sued on the alternative promise, but lost.
The decision seems unsound, for, after the election by the defendant not
to take the land, the promise to hire the plaintiff became absolute. The
promises certainly should be considered as "divisible."

Similarly where part of a promised performance becomes impossible, the
question may be raised as to whether the parts were "divisible?' In
Pasquotank Steamboat Co. v. Eastern Carolina Transp. Co., 16G N. C.
582, 82 S. E. 956 (1914), the plaintiff leased to the defendant a steamboat
for each Sunday from June to September, the defendant promising to pay
$80 per Sunday, payable on the 1st and 15th of each month after use.
Nothing was to be paid when the weather was too bad to make the trip.
On August 4th the boat was destroyed by fire and the defendant refused
to pay for the two preceding Sundays on the ground that the contract was
"entire" and that the plaintiff had no action -without showing full per-
formance. The court held the contract "divisible" and gave judgment for
the plaintiff.

38 283 Fed. 471 (E. D. Mich. 1922).
39 In the following cases a contract was held "divisible" and enforce-

able as to the lawful part: Shaw v. Carpenter, 54 Vt. 155 (1881) (sale of
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It is perhaps a result of the confusion in the cases concern-
ing what constitutes an "entire" as distinguished from a "sever-
able" contract and as to what, if any, differences in legal effect
there may be, that in a number of cases the sellers have incor-
porated in their contracts the provision that the contract shall
be considered "severable" 40 or more specifically, have indicated
the exact legal relations which will follow in certain events.41

It would seem that a great deal of the confusion of the cases
might be avoided if each case were regarded rather from the
importance of the non-performance, than from the viewpoint of
whether or not the particular contract involved shall be re-
garded as "entire" or "severable."

stock and good will for $3,221, including illegally sold liquors, valued at
$218); Edleson v. Edleson, 179 Ky. 300, 200 S. W. 625 (1918); Osgood v.
Bauder, 75 Iowa 550, 39 N. W. 887 (1888).

The contract was held "indivisible" and unenforceable as to all parts
in the following cases: Johnson v. McMillion, 178 Ky. 707, 199 S. W. 1070
(1918); Ramsey's Estate v. Whitbeck, 183 Ill. 550, 56 N. E. 322 (1900).

40 Greenwood v. Internat'l Harvester Co., 122 Wash. 603, 211 Pac. 727
(1922); Advance-Rumley Thresher Co. v. Terpening, supra note 7.

41 Yerxa, Andrews & Thurston v. Randazzo Macaroni Mfg. Co., 288 S.
W. 20 (Mo. 1926) (installments to be "severable" and seller's breach of
one installment should not give buyer right to rescind whole contract);
King Flour Mills Co. v. Bay City Baking Co., 214 N. W. 973 (Mich. 1927)
(same); Hettrick Mfg. Co. v. Waxahachie Cotton Mills, 1 F. (2d) 913 (C.
C. A. 6th, 1924) (delay in shipment of any installment not to give buyer
privilege to cancel contract); Advance-Rumley Thresher Co. v. Terpening,
supra note 7 (contract stated that order was "divisible as to each machine
and the failure of any separate machine or attachment to fulfill the war-
ranty shall not affect the liability of the purchaser for any other machine
or attachment hereby ordered"). In these cases the courts carried out
the provisions and gave them the effect desired by the seller. But of. Ten-
nessee Fertilizer Co. v. Internat'l Agr. Corp., 146 Tenn. 451, 243 S. W.
81 (1922), where the court said at 472, 243 S. W. at 88:

"The provision in the instant contract, under the subdivision 'Terms,' that
'each month's shipment to stand as a separate sale and contract,' both by
reason of inclusion under the particular heading and the wording em-
ployed, is referable to payment for acid delivered, and affords the seller,
in addition to the right of rescission, his remedy for non-payment for
deliveries made; the provision is limited to the method of accounting for
goods received, and cannot be extended so as to divide an otherwise entire
contract."

The question has been attacked in Georgia by means of code provisions.
Ga. Civ. Code (1926) § 4228: "A contract may be either entire or sever-
able. In the former, the whole contract stands or falls together. In the
latter, the failure of a distinct part does not void the remainder. The
character of the contract in such case is determined by the intention of
the parties."

Ibid. § 4247: "If the consideration be good in part and void in part, the
promise will be sustained or not, according as it is entire or severable, as
hereinafter prescribed. But if the consideration be illegal in whole or in
part, the whole promise fails."
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EFFECT OF SUBSEQUENT EVENTS ON UNAUTHOR-
IZED CORPORATE ACTIVITY

Conduct of a corporation calculated to create certain legal
consequences will very often fail of its purpose where similar
acts by a natural person would be effective.1 But certain sub-
sequent acts may sometimes operate to produce the desired legal
consequences. In Santos v. Nationw Bank 2 such a situation was
presented. A corporation was formed out of a partnership. The
corporation then "guaranteed," by means of a chattel mortgage
and an assignment of a contract, the partnership debts to the
defendant bank. In the absence of other facts, such a corporate
gratuitous "guaranty" of the debts of a "third person" is not
normally enforceable. 3  But because all the shareholders had
assented to the "guaranty" and had failed to disapprove for
over a year, a shareholder's representative suit for cancella-
tion of the mortgage and assignment failed. Corporate creditors
were not involved.

There are some situations, nevertheless, in which subsequent
events will not operate to produce the originally contemplated
jural relations. For instance, where the corporate action is ex-
pressly prohibited by statute,4 where under a theory of strict
interpretation of the corporation's factual authority an "ultra
vires" act has been committed,5 and in certain special situations

'This may be illustrated by reference to the Santos case, infra note 2.
Though the gratuitous guaranty of a corporation would have been normally
unenforceable, infra note 3, had the same guaranty been made by an
individual acting on his own authority it would obviously have bound hint
to responsibility.

2 223 N. Y. Supp. 817 (Sup. Ct. 1927).
31 CLARK & MARSHALL, PRIVATE CORPORATIONS (1903) 48G.
4 See 3 FLETCHER, Cyc. CoRP. (1917) 2697; Kissane v. Brewer, 208 Mo.

App. 244, 252, 232 S. W. 1106, 1109 (1921) (unanimous shareholder's
ratification of purchase by a corporation of its own shares said to be
"void, and hence no amount of ratification could galvanize it into life
and force."); cf. Good Samaritans v. Meekins, 155 Ark. 407, 244 S. NA.
439 (1922); (1922) 21 MicH. L. REy. 929. As to a statute denying normal
legal consequences only in a certain mode of corporate action, see Milligan
v. Milligan Co., 207 Mo. App. 472, 233 S. W. 506 (1921) (dircetors em-
powered to declare dividends-shareholders cannot ratify and make pay-
able an irregular declaration by directors); Pollitz v. Wabash R. IR., 150
App. Div. 709, 135 N. Y. Supp. 785 (1st Dept. 1912) (issue of preferred
stock requiring by state constitution unanimous consent of shareholders,
cannot be ratified by a majority of them).

Bangor Boom Corporation v. Whiting, 29 Me. 123 (1848); Dovn-ing
v. Mlt. Washington It R., 40 N. H. 230 (1860); Tracy v. Guthrie Agric.
Society, 47 Iowa 27 (1877). Some state constitutions provide that, "no
corporation shall engage in any business other than that exprezsly author-
ized in its charter or articles of incorporation." For modern cxamples
of construction of such a provision, practically amounting to the thcory
of special powers, see Alabama Great So. R.R. v. Loveman Comprc-s Co.,
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such as an "over-issue" of shares,, or, in New York, a devise
to a corporation of property in excess of the amount it is
authorized to hold,7 subsequent events are entirely inoperative.

Situations in which results similar to that of the instant case
are reached, are more numerous." It is proposed to divide vari-
ous kinds of unauthorized corporate conduct into categories in-
dicated by the transactions involved, and to examine the more
recent decisions as they fall within these categories.,

For the purpose of an accurate analysis, however, it becomes
necessary first to ascertain the extent to which a corporation is
factually authorized to engage in a given transaction. Where
a suretyship or guaranty transaction is involved, whether or
not the transaction will be deemed factually authorized depends
upon whether the guaranty is gratuitous, or non-gratuitous, a
distinction which may be defined in terms of a contemplated

196 Ala. 683, 72 So. 311 (1916); Alabama Red Cedar Co. v. Tennessee
Valley Bank, 200 Ala. 622, 76 So. 980 (1917); cf. Tracy Loan and Trust
Co. v. Merchants Bank, 50 Utah 196, 167 Pac. 353 (1917).

6 In Cunningham v. Commissioner of Banks, 249 Mass. 401, 432, 144
N.E. 447, 460 (1924), it is said: "Any attempt by a corporation to
issue stock in excess of the amount authorized by law is a nullity." And
for application of these views, see Pruitt v. Baking Co., 39 Okla. 509,
135 Pac. 730 (1913), where the acceptance of dividends, from over-issued
shares was held no "ratification" of the over-issue, the court saying that
there could be none by either party; and Tooker v. National Sugar Co.,
80 N. J. Eq. 305, 84 Atl. 10 (1912), where the defense of ratification for
an over-issue of common shares was denied effect in a preferred share-
holder's suit to defeat the over-issued shares. See Comment (1928) 37
YALE LAW JOURNAL 362, 363.

In re McGraw's Estate, 111 N. Y. 66, 19 N. E. 233 (1888) (can be
attacked by testator's next of kin). The modern majority rule, however,
seems to be contra. Hubbard v. Worcester Art Museum, 194 Mass. 280, 80
N.E. 490 (1907), 9 L. R. A. (N.S.) 689 (1907) annotation.

8 It is well to note here, first that the problem of transactions defective
because entered into by unauthorized agents with or without apparent
authority will not be discussed, and second that in the situations under
discussion, the question of the parties involved in litigation is of the
utmost importance. Compare Santos v. National Bank, supra note 2, in
which shareholders' ratification bound the corporation on the guaranty
as against a shareholders' suit, with In re John B. Rose Co., 275 Fed.
416 (C. C. A. 2d, 1921), where it was said: ". . . if the guaranty were
otherwise ultra vires it could not be made intra vires as against creditors
even if it had been authorized by all directors and stockholders." Compare
also Louisville R.R. v. Louisville Trust Co., 174 U. S. 552, 19 Sup. Ct.
817 (1899), where an irregular guaranty of railroad bonds was held to
bind the corporation as to bona fide purchasers of the bonds, but not as
to purchasers with notice of the irregularity.

9 The cases which follow are arbitrarily limited to the categories of
guaranty, accommodation notes and payments, and sale or disposal of
all corporate assets. The discussion is merely suggestive of treatment
in such classes, and the list might be indefinitely extended to all possible
cases falling within the scope of note 1, supra.
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benefit accruing to the corporation through the transaction.
This, however, must be qualified to mean that a non-gratuitous
guaranty will be deemed factually authorized only when a s-ff-
cie it "direct" benefit accrues to the corporation. 0 Thus an
authorization is found where the transaction furthers the rea-
sonable promotion of corporate enterprise.', And, more specifi-
cally, a sufficient benefit is present where the obligations of a
subsidiary are guaranteed 22 or those of a customer who is also
indebted to the corporation," or those of an exclusive customer,",
or of a subscriber to shares in the corporation,lf and, finally,
where the guaranty was the inducement of the transaction
guaranteed." On the other hand, no sufficient direct benefit
was found where the effect of a guaranty by a street railway
corporation of the bonds of a real estate development corpor-
ation was to increase the population from which the guarantor
could draw. 7 Likewise, where the corporation sought to acquire
a new customer by guaranteeing his debt to a third party.18

Assuming, however, that a gratuitous guaranty has been made,
what is the effect of subsequent conduct? If payment in due
course has taken place, an action by the corporation to recover

20 The term "factually authorized" may be taken to denote situations in
which the normal legal relations for a corporation and for a natural
person would coincide, in opposition to the situation within the scope of
note 1, supra. Factually authorized corporate action, then, vould dispense
with the need of subsequent "bolstering" events in producing normal
operative results.

1 J. P. Morgan Co. v. Hall & Lyon Co., 34 R. I. 273, 83 Atl. 113 (1912);
Woods Lumber Co. v. Moore, 183 Cal. 497, 191 Pac. 905, 11 A. L. RI. 554
(1920) annotation; Eastern Shore Brokerage Co. v. Harrison, 141 Md.
91, 118 Atl. 192 (1922). Contra: Davis v. Old Colony R. R., 131 Mass.
258 (1881). See Louisville R. R. v. Louisville Trust Co., 174 U. S. 5G7
(1899), where it is said: "A railroad corporation, unless authorized by
its act of incorporation or by other statutes to do so, has no power to
guarantee the bonds of another corporation; and such a guaranty, or
any contract to give one, if not authorized by statute, is beyond the scope
of the powers of the corporation, and strictly ultra vires, unlawful and
void, and incapable of being made good by ratification or estoppel."

" Low & Frisbie v. Cal. Pac. R. R. and Cent. Pac. R. R., 52 Cal. 53
(1877).

Armour & Co. v. Rosenberg & Sons, 36 Cal. App. 773, 173 Pac. 404
(1918).

- Miller v. Northern Brewing Co., 242 Fed. 164 (D. Or. 191.7).
15 Lemmon v. East Palestine Rubber Co., 260 Pa. 28, 103 Atl. 510 (1918).
'16 Rounds & Porter Lumber Co. v. Thompson, 153 Pac. U48 (0da.

(1915).
1Northside R. R. Co. v. Worthington, 88 Tem. 502, 30 S. W. 1055 (1895).

Similarly, the benefit of building up a shopping center was insufficient
to support the guaranty by one drygoods store of the lease of another.
In re Gilchrist Co., 278 Fed. 235 (D. Mass. 1922).

" Bowman Lumber Co. v. Pierson, 110 Tex. 543, 221 S.W. 930 (1920).
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such sums would probably be unavailing,19 nor would corporate
creditors be in a better position.20 But if no payment has been
made, regardless of any subsequent ratification by the share-
holders or directors, the rights of corporate creditors will pre-
vail to prevent payment by the corporation.21 The instant case
is authority for the proposition that after unanimous authoriza-
tion or ratification by the shareholders, the latter cannot disturb
the transaction. It would seem, however, that a non-assenting
shareholder should not be barred of his attack.2 2 Where there
has been no ratification and no creditors' rights are at issue,
an action by the promisee against the corporation may be main-
tained if he has materially changed his position in reliance on
the guaranty 2 or if, though the transaction was not within
original factual authority, subsequent benefits have accrued.24

But responsibility in the latter situation will attach only when
such benefits come from the immediate parties to the contract.2 r

Closely akin to cases of guaranty are those of corporation
accommodation notes and payments. If the holder of the note
has notice of the nature of the paper, and payment has not been
made, just as in the case of a gratuitous guaranty, the rights of
creditors will be preferred, despite unanimous shareholders'

19 Even when action by the other party in reliance on the guaranty has

been held insufficient to bind the corporation to responsibility, 1 CuAnK
& MARSHALL, op. cit. supra note 3, at 568, there is the implicit suggestion
that had payment been made, the court would have left the parties in
statu, quo. Ibid. 553.

20 Cf American Bonding Co. v. Laigle Stove and Lumber Co., 111
Ark. 151, 163 S. W. 167 (1914), and Memphis Lumber Co. v. Security
Trust Co., 143 Tenn. 136, 226 S.W. 182 (1920).

21 In re John B. Rose Co., 275 Fed. 416 (C. C. A. 2d, 1921) (directors'

authorization, action on guaranty); Evans v. Johnson, 149 Fed. 978 (C.
C. A. 8th, 1906) (trustee in bankruptcy prevails against holder's claim
on guaranteed notes though virtual unanimous shareholders' acquiescense
in the guaranty); see Wheeler v. Home Savings Bank, 188 Il1. 34, 38, 58
N.E. 598, 599 (1900) (receiver's action to recover pledge given as surety
for debt of manager); In re Prospect Worsted Mills, 126 Fed. 1011, 1014
(D. Mass. 1904) (action on guaranty).

22 See 3 FLerCHER, op. cit. supra note 4, at 2587; 6 ibid. 6801.
23 Lohrer v. Vogel Real Estate Co., 239 S. W. 1098 (Mo. App. 1922).

Contra: Davis v. Old Colony R. R., supra note 11.
' McCoruick & Co. v. Citizens Bank, 304 Mo. 270, 263 S. W. 152 (1924);

see Liberty Co. v. Frankel Coal Co., 206 Ky. 647, 268 S. W. 280
(1924); London Indemnity Co. v. Fairbanks Co., 112 Ohio St. 136, 147
N.E. 329 (1925). But see Bankers Trust Co. v. International R.R., 207
App. Div. 579, 202 N. Y. Supp. 561 (1st Dept. 1924).

25 Farmer's Bank v. Vaughn, 89 Okla. 41, 213 Pac. 748 (1923). In
addition to the situations noted above, a pertinent query would be whethey
the state could by quo warranto prohibit a voluntary payment by a cor,
poration on a guaranty for which it was not legally responsible, when no
other objection to payment had arisen.



COMMENTS

ratification of the transaction. 0 But if payment has been made
in such case, the situation would fall within the field of so-called
"executed contracts," and creditors would fail to recover back
the payment.2 Thus, by adopting a technique of immediate pay-
ment to the obligee, the corporation can prejudice the interests
of its creditors, at least where the shareholders unanimously
consent.. And where no ratification was present, an acquiescence
by creditors in the payment for two years prevented them
from recovering back the payment.2 Where no creditors' rights
are involved, an action by the holder against the corporation
can be maintained, only where there has been unanimous con-
sent or ratification by the shareholders.9 Hence, it would seem
that a non-assenting shareholder could prevent payment. In
a curious recent case, the directors of a corporation personally
paid the holder of the corporation's accommodation note. The as-
signee of the directors thereafter was denied a right to reim-
bursement in an action on the note, but was allowed to recover
in quantum meruit.2  In other words, although the court said
that the accommodation note would not create the normal legal
incidents, yet in effect the same result was reached as if it had.

Where the holder of the accommodation note has no notice of the
nature of the paper, there would seem to be a more cogent rea-
son for holding the corporation responsible in cases of less than
unanimous shareholder's ratification,2 ' whether the suit is brought
by the holder to collect or by a non-assenting shareholder to stop

26 Germania Trust Co. v. Boynton, 71 Fed. 797 (C. C. A. 0th, 1896)
(suit on accommodation bonds and mortgage). Of course, when the
primary question is that of the rights of creditors, the fact of share-
holders' ratification is immaterial.

2 7 Alemphis Lumber Co. v. Security Trust Co., 143 Tenn. 106, 226 S. W.
182 (1920).28 .American Bonding Co. v. Laigle Stove & Lumber Co., 111 Ark. 151,
163 S.W. 167 (1914).

29 Perkins v. Trinity Realty Co., 69 N. J. Eq. 723, 61 Atl. 167 (1905).
Less than unanimous shareholders' ratification is insufficient in such suit
to bind the corporation. Kenyon Realty Co. v. National Deposit Bank,
140 Ky. 133, 130 S. W. 965 (1910) (majority directors' ratification); see
Brill v. Norton St. IL R., 189 Blass. 431, 437, 75 N. E. 1090, 1093 (1905)
(statement that all directors and majority shareholders could not ratify);
Cook v. American Tubing Co., 28 R. I. 41, 53, 65 AtI. 641, 640 (1903) (claim
in shareholder's suit to wind up affairs).

2- Simmons v. Farmer's Union, 114 Neb. 463, 208 N. IV. 144 (1926);
cf. Citizens Bank v. Appleton, 216 U. S. 196, 30 Sup. Ct. 364 (1910)
(wherein the defendant bank, which was owed $10,000 by S, guaranteed
the loan by another bank of $12,000 to S and was paid $10,000 from that
sum. In an action by the obligee of the guaranty the defense of "ultra
vires" was allowed to defeat responsibility on the guaranty for $12,000,
but the court held the defendant responsible to the extent of $10,000 for
money had anif received).

31 Cf. Louisville R.R. v. Louisville Trust Co., supra note 8.

647
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payment. To hold otherwise would involve imposing the burden
of inquiry on all takers of corporate paper.

In the case where a corporation attempts to dispose of all,
or virtually all, of its assets, the sale is treated as factually
authorized in the event that the corporation is insolvent, or the
assets sought to be sold are "dormant," and only majority share-
holders' ratification or consent is necessary.3 2 It has been ably
urged that a majority of the shareholders should be able to
authorize a sale of the assets of a solvent going concern if there
is no fraud on creditors.3 3 Unanimous shareholders' consent or
ratification would enable the corporation to enforce the contract
against the buyer,3 4 and conversely, a subsequent action by the
corporation to recover the assets sold would not lie.3 More-
over, in accord with the suggestion above, it has been said that
a suit by non-assenting shareholders to cancel a contract of sale
which has been ratified by only a majority of the shareholders
will fail.30 But the general rule is that a majority shareholder's
ratification of a sale of all the corporate property will not
operate to bar the right of a non-assenting shareholder to pro-
cure the cancellation of the contract,3 or to enjoin the transfer.,

These three categories examined are merely indicative and
representative of how the problem under consideration is worked
out. But from them it would seem that a few generalizations
might be indulged. In a so-called "executory" corporate pro-
ceeding, which in the abstract will not be binding on the cor-
poration, creditors' rights will nullify the effect of any directors'
or shareholders' ratification of such proceeding. On the other
hand, when the transaction is completed, creditors seem to have
less chance of undoing it. The corporation itself will always be
bound by unanimous shareholders' ratification unless creditors,
or possibly the state, are opposing it,-but less than unanimous
ratification may present a difference in result.3' And, finally,

32 2 FLETCHER op. cit. supra note 4, at 2156; Caddo Rock Drill Co. v.
Reed, 149 La. 1016, 90 So. 388 (1922).

33 Warren, Voluntary Transfers of Corporate Undertakings (1917) 30
HARv. L. REv. 335.

34 Cf. Wasatah Oil Co. v. Reward Co., 23 Cal. App. 638, 139 Pac. 91
(1914).

35 Stony Brook Lumber Co. v. Blackman, 286 Pa. 305, 133 Ati. 556 (1926)
(a case where all shares were held by one person who represented the
corporation in the transaction). But for differing effect of one person's
owning all shares, see Jergens Co. v. Woodbury, 273 Fed. 952 (D. Dol.
1921) (not equivalent to antecedent corporate authority).

" See McRoberts v. Independent Coal Co., 15 F. (2d) 157, 162 (C. C. A.
8th, 1926).

37 Ibid.
38 Forrester v. Boston & M. Mining Co., 21 Mont. 544, 55 Pac. 229

(1898).
39 See cases supra notes 29 and 36.
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in an "unexecuted" transaction a minority shareholder who has
consistently opposed a transaction of the type involved in this
discussion will prevail in his attack on the corporate proceeding,
in spite of majority ratification. The other grounds of decision
by the courts such as "estoppel by receipt of benefits," "laches,"
and the like, will, it is submitted, apply only to the particular
case, and are far too evanescent upon which to build categorical
statements.

NECESSITY FOR A CONTINUED RESIDENCE IN
ACQUISITION OF A DOMICILE

One of the elements necessary for the acquisition of a domicile
of choice is frequently said to be an "actual residence" in the
place chosen. This is variously spoken of as a "settling down,"
an "actual abode," or a "residence in fact" in the new place.1

The basis for this requirementin the United States seems to be
the definition given "domicile" by Story, ix .," .... that is prop-
erly the domicile of a person, where he has his true, fixed, per-
manent home, and principal establislunent, and to which, when-
ever he is absent, he has the intention of returning." 2 Many
persons have no such "fixed, permanent home," or "actual
abode," as the terms are ordinarily understood, and the question
arises as to what acts of such persons will constitute a sufficient
settling down as this term is understood in the law of domicile.

The concept of "domicile" is variable according to the purpose
for which its determination becomes necessary; hence the con-
siderations which lead to its determination may vary for differ-
ent purposes? It will be used here only in the sense in which it
becomes important in connection with the conflict of laws: for
the purpose of determining the jurisdiction of a court over a
divorce action, the jurisdiction of the federal courts in regard
to diversity of citizenship and what "law" governs the succession
to personal estates or the construction or validity of wills. To
confuse domicile in this sense with domicile in connection with
voting, municipal taxation, settlement of paupers, etc., and to
use decisions in one type of case in deciding domicile in another
type, is likely to cause a confusion of thought which may be
disastrous to a clear analysis of these questions.4

IUdney v. Udney, L. R. 1 HE. L. [Sc.] 441 (1809) ("settling down");
Ennis v. Smith, 14 How. 400 (U. S. 1852) ("actual residence in the place") ;
Graham v. Graham, 9 N. D. 88, 81 N. W. 44 (1S99) ("residence in fact");
McCarthy v. McCarthy, 45 R. I. 367, 122 Atl. 529 (1923) ("actual abode").

2 STORY, CONFLICT OF LAWS (8th ed. 1883) § 41.
3 Winans v. Winans, 205 Mlass. 388, 392, 91 N. E. 394, 396 (1910); D.

L. & W. R. R. v. Petrowsky, 250 Fed. 554, 562 (C. C. A. 2d, 1918); In
re Jones' Estate, 192 Iowa 78, 81, 182 N. W. 227, 229 (1921).

4 D. L. & W. R. R. v. Petrowsky, supra note 3, at 556; In re Jcnes'
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The American Law Institute in its restatement of the Con-
flict of Laws gives two examples touching on this problem. Ex-
ample I:s

"A sells his house in Pennsylvania in which he has had his
home and moves to California. He intends to live always in
hotels in that State, but he has no intention of remaining long
in any one hotel or of living in the same hotels each year. A's
home is in California." (It must be remembered that for this
purpose when "home" is used in the Restatement, it is synony-
mous with "domicile").6

It is difficult to discover in such a situation anything which
would satisfy the "actual abode" or "settling down" require-
ment of domicile, so far as the ordinary usages of these terms
are concerned. The cases seem to be entirely in accord with the
Restatement in this situation.7  Therefore, it is apparent that

Estate, supra note 3, at 81, 182 N. W. at 229; DICEY, CONFLICT OF LAWs
(Keith's ed. 1927) 85, n. (g).
5 AMERICAN LAW INSTITUTE, CONFLICT OF LAWS RESTATEMENT No. 1,

§ 15, ex. 3.
6 Ibid. § 14 and comment.
7 Marks v. Marks, 75 Fed. 321 (D. Tenn. 1896). The plaintiff, an infant,

and his mother, his father being dead, moved from Tennessee, where they
had been domiciled, to Texas, in which state the mother intended to reside
permanently, but did not contemplate locating at any particular place.
They had been actually in the state of Texas for two days, but had spent
all this time traveling by train. On leaving the train, the mother almost
immediately remarried. The question was whether the infant's domicile
had been changed before the remarriage for the purpose of determining
the jurisdiction of the federal court. Counsel for the defendant urged
that plaintiff's domicile had not changed from Tennessee to Texas, since
no local fixed domicile had been acquired. There was no question as to
the intention of the mother. The court held there had been a change of
domicile by the mother, thus changing plaintiff's domicile, saying at p.
329: "It is not believed that any case can be found holding that a 'house
of residence,' or a fixed residence within the state, is essential to establish
domicil. .. . I do not think any particular mode of residence is requisite.
The necessary animus existing, it is sufficient that a party actually abides
in a state, intending it as his or her permanent home .... So far as the
circumstances of time and a fixed place of abode enter into the discussion
of the cases, these circumstances are treated as parts of the evidence
bearing on the intention, and as evidence only, and not as supporting the
proposition that time or a fixed domicile are necessary to constitute the
residence element in citizenship."

Accord: Lowry v. Bradley, 1 Speer's Eq. 1, 39 Am. Dec. 142 (S. C.
1842); see Bell v. Kennedy, L. R. 1 H. L. [Sc.] 307, 325 (1868);
Arnott v. Groom, 9 D. Sc. Sess. Cas. (2d Series, 1846) 142, 150; In re
Patience, 29 Ch. D. 976, 981 (1885); In re Craignish [1892] 3 Ch. 180,
192; Whicker v. Hume, 13 Beav. 366, 395, 401 (1851).

JACOBS, LAw OF DOMIcILE (1887) §§ 133, 134: "It is probably not necess-
sary that, in order to work a change of domicile from one state or country
to another, the person whose domicile is in question should reach the par-
ticular spot within the territorial limits of the latter at which he intends
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the residence requirement would be satisfied in this situation
by a mere dwelling or living within the state, and that the "ac-
tual abode" required would mean the particular house or place
in which A happened to be at any one time.

The next example in the Restatement, however, puts a limita-
tion on this, as follows: Example I1:8

"A sells his house in Iowa in which he has his home, and pur-
chases an automobile. He goes with his family in the automobile
to California. He intends to move from one point of California
to another, traveling in the automobile by day and camping in
a tent by night, until he finds a place in which he would like
to establish a home. A has no home in California until he finds
such place and settles down in it."

Here, seemingly, there is not a sufficient "settling down" to
satisfy the residence element of domicile, or else the fact that A
is looking for a place in which to establish a home prevents his
acquiring a domicile. This latter fact, however, in itself, will
not defeat the acquisition of a domicile according to what little
authority there is on the subject.

In the case of King v. King ° the petitioner was seeking to
establish the fact of her domicile in New Jersey for the period
of two years as required by the statute '0 giving the court juris-
diction over divorce actions. The court held that she had ac-
quired a domicile in that state more than two years previous
to the bringing of the action, even though she, at that time, had
no fixed place of residence within the state and was looking
around for a suitable locality in which to settle down. The court
said:

"... . this [animus manendi] coupled with residence, although
migratory, within the territory of the nation or state, equips
the resident with a domiciliary status. So, assuming that this
petitioner, while she resided in Newark, Montclair, or Lake-
wood, had no domicile in either of these places, because of the
absence of an intention to permanently remain in any one of
them, nevertheless, having an intention to remain in New Jer-
sey, and residing in New Jersey, she was domiciled in New
Jersey."

fixing his permanent abode; and indeed it may perhaps be said that it is
not absolutely necessary for such purpose that the person should ever have,
either in fact or in contemplation, a permanent home within any particular
municipal division of such state or country."

9 _AERiC LAw INSTrTUT, op. cit. supra note 5, ex. 4.
9 74 N. J. Eq. 824, 71 Atl. 687 (1908).
1o Other cases similiarly construe these statutes to mean that a technical

domicile is required. Winans v. Winans, sz:pra note 3; Hess v. Kimble, 79
N. J. Eq. 454, 81 Atl. 363 (1911) ; Graham v. Graham, supra note 1; Field
v. Field, 236 Mass. 256, 128 N. E. 9 (1920).

3 King v. King, supra note 9, at 827, 71 Atl. at 688.
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Winans v. Winans 12 agrees with this decision. The finding
that a domicile had been acquired was necessary for the grant-
ing of a divorce. After their marriage the husband and wife
went to a hotel in Boston to stay while they looked for a place
somewhere near Boston in which to live. The court held that
they had acquired a domicile in Massachusetts. In answer to the
argument that a domicile could not be acquired until a place
had been selected where they intended to reside permanently,
the court said:

"We do not regard it as necessary that he should have done
that. . . . Parties who have come into this Commonwealth for
the purpose of residing here permanently, without any intention
to return to their former places of abode, and who are looking
around to find a suitable place in which to live, cannot be said
to be in itinere. Nor can their former domicil be said to adhere
to them until they have fixed upon a place of abode in this Com-
monwealth." 13

In this case the parties were not moving from place to place
as was the petitioner in King v. King, but seemingly the question
as to "settling down" was the same in both. Both cases are
analogous to Example I with the added fact that, as in Example
II, the parties were seeking a place in which to live permanently.

Opposed to this view is the case of Hovland v. Farmers' State
Bank.14  A petition in bankruptcy alleged that Hovland was
domiciled in Minneapolis. Hovland interposed a plea in abate-
ment on the ground that he had acquired a new domicile in
California. It appeared that he had lived in California for six
months in various places in the southern part of the state with
the intention of remaining in California. The court said:

"While the proof shows that he had determined to acquire
a new domicile in California, he had not chosen, when either
petition was filed, a definite place in Southern California, as
such new domicile. Until such choice was made, his domicile
remained in Minneapolis." 15

This case, however, cannot carry much weight since it relies
mainly on Cooper v. Beers,26 a case supposedly a precedent,"
but which in reality is not in point. There the deceased, a
resident of St. Louis, abandoned her residence, intending to settle
permanently in Bloomington or Salem, Illinois. Before deter-
mining which of the two towns she preferred, she died. The

l2Supra note 3.
1L3 Winans v. Winans, supra note 3, at 391, 392, 91 N. E. at 396.
2410 F. (2d) 478 (C. C. A. 8th, 1926).
'15 Hovland v. Farmers' State Bank, supra note 14, at 480.
:6 143 Ill. 25, 33 N. E. 61 (1892).
27 MINOR, CONFLICT OF LAWS (1901) 64, n. 4.
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court held her domiciled in Missouri for the purpose of the
settlement of her estate.

"The proof ... shows that the locality in Illinois was never
fixed; and so long as that was left uncertain, it is manifest the
intention must be conjectural, rather than certain and posi-
tive." is

In the first place, here, the intention of the deceased of living
in Illinois was not proved; secondly, it was not proved that the
deceased ever left the state of Missouri or even entered Illinois. "

2

In either case the decision would be consistent with that in
King v. King.

If the Restatement Committee is willing to accept the propo-
sition as set forth in Kizg v. King, then the only distinction it
can draw between that case and Example II is that in the former
the party stayed in hotels, spending from a few weeks to sev-
eral months at a time in each place, while in the latter, A stayed
in his automobile and tent, presumably stopping no longer than
one night in each place. It is submitted that such a distinction
should be disregarded. Neither the cases =o nor the text writers 2,
accord it any significance. It is admitted that this factual dis-
tinction becomes important if the problem involved is whether
a domicile has been acquired for the purpose of municipal taxa-
tion, settlement of paupers or voting. For these purposes it
is essential to determine whether A has selected a particular
place in which to reside permanently. And where the situation
presented in King v. King exists, it is perhaps reasonable to

38 Cooper v. Beers, supra note 16, at 31, 33 N. E. at 62.
19 "No time was ever fxed when residence should begin, and no act in-

tended as an act of removal or in aid of removal to Illinois is proved!'
Ibid. 32, 33 N. E. at 62.

20 Supra note 7.
21 "It may, indeed, be suggested that the two inquiries, whether D is

domiciled in England, and whether D has his domicile or home in a par-
ticular place or house in England, are inevitably connected, because Eng-
land cannot be D's domicile unless he has a home, or is assumed by law
to have a home, at some particular place, or in some particular house, in
England. This suggestion rests on the idea that a perzon cannot be
domiciled in a country unless his domicile can be fixed at some particular
place in that country. This notion, however, is (it is conceived) erron-
eous.... . D may reside in England, with the full intention of residing
permanently in England and may therefore be domiciled there,
and this fact may be well known, and capable of proof, and yet there may
be no one place in England which can be termed D's home." DICEY, op.
cit. supra note 4, at 84, 85; JACOBS, op. cit. supra note 7; WmrLUMX, PR-
VATS INTERNATIONAL LAw (5th ed. 1912) 348. Mlinor is doubtful about
the whole proposition, since he believes that a municipal domicile is ab-
solutely necessary, but he is evidently confusing voting and municipal
taxation and settlement of pauper cases with domicile in the sense here
used. MINOR, op. cit. supr. note 17, at 63, 64.
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treat A as domiciled at the place where he happens to -be living
at the time, if the length of the residence is sufficient to come
within statutory requirements. And no domicile for these pur-
poses could be found in the situation of Example II since local
residence requirements were not present. But such conclusions
clearly would be based on municipal statutes dealing with the
problems involved. A quite distinct problem, however, arises
where domicile must be determined for the purpose of jurisdic-
tion, inheritance or divorce. In those cases it should matter
little whether a person has resided for a day or a month at
a particular spot within the state, so long as he intends to reside
permanently within that state. Viewed realistically, the dis-
tinction does not require different results. If different legal
consequences are accorded in the two situations, hopeless con-
fusion will result should a case arise where the facts present
a situation somewhere between that of King v. King and that of
Example 11.22 So far as domicile is used in the Restatement in
the sense herein used, it is submitted that the result reached in
Example II is undesirable. 2 3

A THIEF AS A CONSTRUCTIVE TRUSTEE

The New York Court of Appeals in the recent case of
Fur and Wool Trading Co. v. Fox : held that a complaint which
alleged that the defendant received the goods of the plaintiff
from a thief, with knowledge of the theft, and sold the goods
at a large profit of which the plaintiff was ignorant, stated a
cause of action in equity for an accounting of the proceeds.

Bills in equity for an accounting have long been a subject of
discussion and several learned attempts have been made to
clarify the mass of decisions which have dealt with the subject.2
The jurisdiction 3 of a court of equity based upon the necessity
for an accounting is in fact a very limited one. The common-
law action of account originally could be brought only against
guardians, bailiffs (the term is here used to include factors)

22 For instance, suppose A camped out for two nights or two weeks at

one spot; or stayed at a hotel for one night or one week. Then again
suppose A stayed at a boarding house. Would the rule of King v. King or
that of Example II apply?

23 There is no hint in the Restatement that Example II is meant to be
limited to those cases where domicile is sought to be determined for pur-
poses not involving conflicts of laws problems.

245 N. Y. 215, 156 N. E. 670 (1927).
2 Langdell, Brief Survey of Equity Jurisdiction (1889) 2 HARv. L. REV.

241; (1890), 3 HARv. L. Ray. 237; Lile, Bills for Account (1922) 8 VA.
L. REV. 181, 266; 2 STORY, EQUITY JURISPRUDENCE (14th 6d. 1918) §
580.

3Jurisdiction in the sense of discretion and not power. See Cook,
Powers of Courts of Equity (1915) 15 COL. L. REV. 106 et seq.
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and receivers. 4 But this action was soon found to be unfitted
for the procedure of a common law court 5 and in time equity
assumed the jurisdiction over this common law action.
Langdell calls these "true bills of account." Where the parties
stand in the relationship of guardian, bailiff or receiver, the
principal is entitled to an accounting, regardless of any other
facts. In all other cases where an accounting is sought, histori-
cally there must be other grounds present to confer jurisdic-
tion. The relation of the parties in the principal case manifestly
was not such as to give the court jurisdiction on the ground
of a "true bill of account." The question then is, Could the
complaint be sustained on other grounds? Judge Andrews,
speaking for the court in the instant case, said: 8

"A trustee in possession of trust funds may in a proper case
be called to account to his cestui que trust ... and this rule is
enforced as well where the trust is implied as where it is ex-
pressed....

"Clearly a thief, having sold stolen goods, may be treated as
a trustee of the proceeds and also of any property into which
they have been transformed, so long as either may be identified."

Whether or not a thief will be declared a constructive trustee
has caused some conflict among the courts. A constructive
trust is a device by which equity deprives one of the benefits
of property to which he holds the "legal title," but which in
good conscience and equity belong to another.0  Where the
property stolen is trust property, the thief or his transferee
with notice is made a constructive trustee of the res or its
product, the more easily because that res was originally the
subject-matter of conventional equitable relations."' But where

4 Cf. Holmes v. Wakelin, 48 Pa. Super. 643 (1912); 5 Po=,oY, EQUITY
JURISPRUDENcE (2d ed. 1919) § 926.

5 McMurray v. Rawson, 3 Hill 59 (N. Y. 1842); 5 PozkmnoY, loc. cit.
,-upra note 4.

6 Davis v. Davis, 1 Del. Ch. 256 (1823). Mar-hall, C. J., said that
wherever an action of account at law -would lie, a bill in equity will lie.
Fowle v. Lawrason, 5 Pet. 495 (U. S. 1831). But that statement is too
broad. See (1922) 8 VA. L. REV. 188, n. 11.

7 See supra note 2.
8 Supra note 1, at 218, 156 N.E. at 672.
9 Cf. American Sugar Refining Co. v. Francher, 145 N. Y. 552, 40 N. E.

206 (1895). See also Lee v. Gram, 105 Or. 58, 04, 209 Pac. 474, 470
(1922), to the effect that the acquisition must not only be wrongful but
also in bad faith. This may be true to create a trustee cx mzaleficio, but
not for all constructive trustees. Cf. Superior Brassiere Co. v. Limet-
baum, 214 App. Div. 525, 212 N. Y. Supp. 473 (1st Dept. 1925); Wood v.
Tompkins, 28 Ga. 159 (1859).

10 Cf. Calhoun v. Burnett, 40 Miss. 599 (1866) (trust slave bought by
defendant with knowledge of trust-defendant made to account for proceeds
after his sale); Tucker v. Weeks, 177 App. Div. 153, 163 N. Y. Supp. 595
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the property stolen is not the subject matter of a trust, courts
of equity have been slow to regard the thief as a constructive
trustee of the thing stolen or of what was exchanged for it,
probably for the reason that only legal interests have been in-
interfered with.1 In neither situation, however, does the thief
have the "legal title" to the stolen res.

When the person who has wrongfully taken the goods is an
express trustee or stands in some other fiduciary relation to the
owner of the goods, equity has jurisdiction due to the trust or
fiduciary relation and will grant the necessary relief against the
wrongdoer, his transferee with knowledge, or his donee.:" This

(1st Dept. 1917) (trust funds given to defendant who had knowledge--
defendant made to account to cestui).

11 Chambers v. Chambers, 98 Ala. 454, 13 So. 674 (1893). But of. Aetna
Indemnity Co. v. Malone, 89 Neb. 260, 131 N. W. 200 (1911). In Andersen,
Meyer & Co. v. Fur & Wool Trading Co., 14 F. (2d) 586 (C. C. A. 9th,
1926), the court, in an action by the plaintiff in the principal case against
the vendor to the defendant in the principal case, seemed to proceed upon
the theory that the vendor was a constructive trustee of the stolen goods.
This view is criticized on the ground that the thief had no "legal title"
to the stolen goods. (1927) 25 MICH. L. REv. 319. However, for articles
of unique and peculiar value, equity formerly would allow specific restitu-
tion. Pusey v. Pusey, 1 Vern. 270 (1862); Keown v. Keown, 257 Fed.
851 (D. Mass. 1919). Such cases are very rare today, as replevin would
be an adequate remedy. See Rowll v. Baker, 187 App. Div. 330, 176 N. Y.
Supp. 189 (1st Dept. 1919).

12 Bresnihan v. Sheehan, 125 Mass. 11 (1878) (wife who was intrusted
with monies of husband bought land therewith without authority of hus-
band-held, inter alia, land impressed for benefit of husband's creditors;
creditor could not reach equitable interest at law) ; National Mahaiwe Bank
v. Barry, 125 Mass. 20 (1878) (cashier stole bank's money and transferred
to X, who had knowledge; X bought land in defendant's name--land im-
pressed); Bank of America v. Pollock, 4 Ed. Ch. 215 (N. Y. 1843) (money
stolen by bookkeeper used to buy bonds which were given to sister-bonds
impressed); Riehl v. Evansville Foundry Ass'n, 104 Ind. 70, 3 N. E.
633 (1885) (same-real estate); Pioneer Mining Co. v. Tyberg, 215 Fed.
501 (C. C. A. 9th, 1914) (night watchman and foreman stole gold nuggets
which he converted into cash and draft-trust impressed upon actual pro-
ceeds in hands of clerk of the criminal court); Nebraska National Bank
v. Johnson, 51 Neb. 546, 71 N. W. 294 (1897) (same-real estate); Shalor
v. Trowbridge, 28 N. J. Eq. 595 (1877) (partner misappropriated partner-
ship money which they invested in insurance policy and land-both im-
pressed in hands of wife as beneficiary and next of kin); Truelsch v. N. W.
Mutual Life Ins. Co., 186 Wis. 239, 202 N. W. 352 (1925) (same); Raleigh
County Court v. Cottle, 81 W. Va. 469, 94 S. E. 948 (1918), (sheriff bought
property with monies belonging to court collected by him-property im-
pressed). Contra.: Pascoag Bank v. Hunt, 3 Ed. Ch. 583 (N. Y. 1842)
(cashier of bank bought bond and mortgage with funds stolen from bank;
land sought-relief denied), apparently overruled in Bank of America v.
Pollock, supra; Campbell v. Drake, 39 N. C. 94 (1844) (clerk purchased
land with stolen money-relief denied). The court intimated that an
equitable lien would be impressed on the property. In Edwards v. Cul-
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jurisdiction is exercised independently of the complainant's
remedy at law by way of an action as for conversion, indebitatus
assumpsit or other action.13

Where, however, the thief stood in no trust or fiduciary rela-
tion to the property stolen, some courts have denied relief 14 on
the ground that equity has no jurisdiction in the absence of the
trust or fiduciary relation.5 In the common law action of ac-
count where there had to be some privity, either in law or by
contract," a fiduciary relation was necessary, and thus the action
of account would not lie against a disseisor or a wrongdoer."
This fact, it is believed, has led some courts to hold that when

berson, 111 N. C. 342 (1892), a lien was declared. Cf. Hart v. Dogge,
27 Neb. 256 (1889).

It should be noted that in the cases cited a specific res was sought to
be impressed with a constructive trust. It would seem, however, that even
where there is a trust or other fiduciary relation between the parties,
equity will not create a constructive trust upon the general assets of the
wrongdoer or make him account as a constructive trustee where the de-
fendant is insolvent and the proceeds are not traceable. Apple v. McCain,
260 Pac. 11 (Okla. 1927).

The beneficiary can not follow the trust into the property purchased by
the fiduciary, and also compel payment of the money. Barker v. Barker,
14 Wis. 131 (1861); Murray v. Lylburn, 2 Johns. Ch. 441 (N. Y. 1817).
But the beneficiary may obtain a judgment against the fiduciary for any
sum remaining due after deducting the value of the impressed property.
Cf. Riehl v. Foundry Ass'n, supra.

13 Warren v. Holbrook, 95 lich. 185, 54 N. W. 712 (1883); Tucker v.
Weeks, 177 App. Div. 158, 163 N. Y. Supp. 595 (1st Dept. 1917).

I Some courts have refused to assume jurisdiction on the ground that
the issue as to the trespass or the taking is a legal one for a jury and that
where only damages are sought, the defendant would be deprived of his
right to a jury trial. United States v. Bitter Root Development Co., 200
U. S. 451, 26 Sup. Ct. 318 (1905). One court even went so far as to refuse
to entertain a bill against a thief on the ground that it would necessitate
the investigation of a criminal charge. See Pascoag Bank v. Hunt, 3 Ed.
Ch. 615, 617 (N. Y. 1842). While it was beyond the comprehension of
another court to see how a thief could occupy such a position of trust as
that of a constructive trustee. Campbell v. Drake, 39 N. C. 94 (1344).

It has been said that a thief does not commit a fraud so as to bring him
within the jurisdiction of equity over frauds. Cf. Robinson v. Mutual
Reserve Life Ins. Co., 193 Fed. 399 (C. C. A. 2d, 1912). Equity has never
defined its jurisdiction over fraud and although it be conceded (but only
for discussion) that no constructive fraud is committed by the thief, the
equitable principle underlying constructive trusts does not admit of any
distinctions concerning the types of wrongful conduct by which the articles
are acquired. Regardless of whether the goods have been obtained by
larcency, false pretenses, embezzlement, fraudulent misrepresentations or
undue influence, the wrongdoer holds the benefits derived from the plain-
tiff's goods, of which he should in good conscience be deprived for the
benefit of the plaintiff.

35 See Chambers v. Chambers, 98 Ala. 454, 458, 13 So. 674, 670 (1893).
36 Brinsmaid v. Mayo, 9 Vt. 31 (1837).
' See Thouron v. Paul, 6 Whart. 615, 620 (Pa. 1841).
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an accounting is prayed for, a fiduciary relation is necessary.
But, as pointed out above, where such a relationship does not
exist so as to give equity jurisdiction on the ground of a true
bill of account, the fact that there is a prayer for an accounting
should not terminate the right of the plaintiff to equitable relief.
If there are other grounds for jurisdiction the court should
grant any relief, whether by way of injunction, accounting or
otherwise, for which the nature of the case calls.' 8

Dean Ames 19 says that although in a few early American
cases the courts declined to permit the owner of property to
recover its product, as a constructive trust, if the misappropria-
tion was by any person other than a fiduciary, it is now well
settled that one who has been deprived of his property by fraud,
by theft or by any wrongful conversion, may charge the fraud-
ulent vendee, the thief or other wrongful converter as a con-
structive trustee of any property received in exchange for the
misappropriated property. In United States v. Bitter Root
Development Co.20 the United States Supreme Court held that
where the thief stood in no trust or fiduciary relation, equity
will not assume jurisdiction to make the thief account as a
constructive trustee for the proceeds derived from the stolen
goods which then could not be identified or traced, and where
an action of trover at law would give adequate relief. It did not
appear that there were any facts which would prevent or hinder
a recovery at law, such as complexity of accounts. In Newton
v. Porter,21 where bonds were stolen from the plaintiff and their
proceeds traced into securities in the hands of the defendant
who had notice of the theft, the court in impressing a trust
upon the securities said:

"The plaintiff, by the sale of the bonds to a bona fide pur-
chaser, lost her title to the securities. She could not follow
them. She could maintain an action as for a conversion of the
property against the felons. But this remedy in this case
would be fruitless, as they are wholly insolvent. Unless she
can elect to regard the securities, in which the bonds were in-
vested as a substitute, pro tanto, for the bonds, she has no
effectual remedy."

18 See Superior Brassiere Co. v. Zimetbaum. Supra note 9, at 627, 212
N. Y. Supp. at 475.

19 Ames, Following Misappropriated Property into its Produ t (1906)
19 HARv. L. REv. 511, 513.

20 Supra note 14.
- 69 N. Y. 133, 137 (1877). Here there was no action at law against the

defendant as for conversion, for the goods which the defendant received
were not the plaintiff's goods, at law. Thus, had the defendant sold the
goods and dissipated the proceeds, the plaintiff would have no remedy
against the defendant unless he were treated as a constructive trustee
and held personally responsible for the amount of the proceeds. This, it
would seem, would be the best solution to the problem.
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In the Bitter Root case the court distinguished Newtou v.
Porter on two grounds, namely, that in that case there was no
adequate remedy at law against the defendants and that specific
property was there sought to be impressed, while in the Bittcr
Root case only an accounting was prayed and no attempt was
made to impress any res with a constructive trust, and also the
legal remedy was adequate. In Lightfoot v. Davis 22 Chief Jus-
tice Cullen said: "Had the plaintiff been able to trace the pro-
ceeds of his bonds to the estate of the deceased the right to
recover would be clear." In Lamb v. Rooney 23 the plaintiff's
cattle were stolen and "sold" to the defendant who in turn sold
the cattle and with the proceeds purchased other cattle. Ob-
viously, an action at law for conversion would lie against the
defendant. Nevertheless, a constructive trust was impressed
on the newly acquired cattle to the amount of the proceeds
traced into them. No facts were shown which would deprive
the complainant of an adequate remedy at law, nor was this
question discussed in the opinion.

From these authorities it would appear that equity will not
assume jurisdiction to make the thief a constructive trustee
and make him account where there is an adequate remedy at
law, and where there is no allegation that he has in his pos-
session the product of the stolen property.2' But equity proba-
bly will impress a constructive trust on the proceeds of the stolen
property or its indentifiable product regardless of the remedy at
law,2 although the court in Newton v. Porter seemed to think
that the inadequacy of the remedy at law was essential even
here. The reason, as pointed out in the Bitter Root case, is that

22 198 N. Y. 261, 270, 91 N. E. 582, 585 (1910). Bonds were stolen from
the plaintiff by the testator of the defendant administrator, and concealed
until maturity, when the principal was collected. Papers found at the
testator's death showed him to be the thief and to have collected the prin-
cipal. It was held, that the fraudulent concealment or suppression, where
the remedy at law was ineffectual, gave equity jurisdiction and a personal
judgment was rendered against the defendant. The court assumed, for the
purpose of the argument, that under the original larceny no bill in equity
could be maintained.

2372 Neb. 322, 100 N. W. 410 (1904). It is interesting to note that the
plaintiff had first sued the defendant at law, dismissed that action, and
then brought one in equity on the theory of a constructive trust. The de-
fendant contended that bringing the action at law was an election of
remedies and was a stand inconsistent with the plaintiff's present stand
that the cattle were held to his use. The court refused to follow the con-
tention. See also Spiller v. St. Louis & S. F. Ry., 14 F. (2d) 284 (C. C.
A. 8th, 1926), rev'd 274 U. S. 304, 47 Sup. Ct. 635 (1927).

"Doyle v. Murphy, 22 Ill. 502 (1859); Lee v. Gram, 105 Or. 58, 209
Pac. 474 (1922) ; St. Louis & S. F. Ry. v. Spiller, 274 U. S. 304, 47 Sup. Ct.
635 (1927), rev'g 14 F. (2d) 234 (C. C. A. 8th, 1926).

25 Farmers' & Traders' Bank v. Kimball Milling Co., 1 S. D. 38S, 47 N. W.
402 (1890).
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when an accounting is prayed, and no res is sought to be im-
pressed, this is simply equity's method of assessing damages,
which relief a court of law could give. Whereas, in the case
where a specific res is sought as the product of the complainant's
property, the court feels that he should be entitled to that par-
ticular res and this relief the court of law cannot give.

The same rules seem to apply where the acquisition of the
property is by fraud 26 or other wrongful conduct,27 as well as
by theft. The New York Court of Appeals, 28 in impressing a
constructive trust upon the proceeds from the sale of sugar
fraudulently obtained from the plaintiff, where the fraudulent
vendee was insolvent, said that there was no danger in equity's
assuming jurisdiction over such a bill, but it "ought to be strictly
observed (1) that it must appear that the plaintiff has no
adequate remedy at law, either in consequence of insolvency, the
dispersion of property or other cause ......

26 American Sugar Refining Co. v. Fancher, s9upra note 9 (wrongdoer
insolvent-specific res, product of plaintiff's property, impressed); Falk v.
Hoffman, 233 N. Y. 199, 135 N. E. 243 (1922) (shares obtained by fraud
were sold at large profit in cash and securities-cash and securities im-
pressed); Dennin v. Powers, 96 Misc. 252, 160 N. Y. Supp. 636 (Sup. Ct.
1916), aff'd without opinion, 227 N. Y. 606, 125 N. E. 916 (1919) ; Lauben-
gayer v. Rohde, 167 Mich. 605 (1911).

Denied-adequate remedy at law-no res-Robinson v. Mutual Reserve
Life Ins. Co., supra, note 14; Lannin v. Lynn, 184 Mich. 325, 151 N. E.
645 (1915) (even though there was a fiduciary relation).

Allowed-same-fiduciary relation-Bunn v. Schnellbacker, 59 Il1. App.
222 (1894) ; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594 (1888) ;
of. Marvin v. Brooks, 94 N. Y. 71 (1883); Bird v. Lamphear, 11 App. Div.
613, 42 N. Y. Supp. 623 (4th Dept. 1896) (in which the court cites Ameri-
can Sugar Refining Co. v. Fancher, supra note 9, where, however, there
was no adequate remedy at law, and there was a specific res; while hero
only an accounting is prayed).

Denied-same-same-Knotts v. Tarver, 8 Ala. 743 (1845) (only ac-
counting asked).

Allowed--ancillary to other relief-Hammond v. Pennock, 61 N. Y. 145
(1874).

27 In re Berry, 147 Fed. 208 (C. C. A. 2d, 1906); Clarke v. Wheatley, 113
Ga. 1074, 39 S. E. 437 (1901) (not held accountable for proceeds not
traceable); Jaffe v. Weld, 220 N. Y. 443, 116 N. E. 73 (1917); Root v.
Ry. Co., 105 U. S. 189 (1881); cf. Wood v. Tompkins, 28 Ga. 159 (1859);
Superior Brassiere Co. v. Zimetbaum, supra note 9.

Denied-adequate remedy at law--no res-Peterson v. Smith, 75 W. Va.
553, 84 S. E. 250 (1915); Hulsey v. Walker County, 147 Ala. 501, 40 So.
311 (1906); Hudson v. Iguano Land & Mining Co., 71 W. Va. 403, 76 S. E.
797 (1912); Princess Amusement Co. v. Smith, 174 Ala. 342, 56 So. 979
(1911); Hipp v. Babin, 19 How. 271 (U. S. 1856); of. Buie v, Buie, 67
Miss. 456, 7 So. 344 (1889).

Allowed-same-same-Balkum v. Breare, 48 Ala. 75 (1872) (hard case).
Allowed-same-specific resL-Humphrey v. Butler, 51 Ark. 351, 11 S. W.

479 (1888).
28 American Sugar Refining Co. v. Fancher, supra note 9.
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In the Bitter Root case the complaint alleged that the deceased
left an estate of $12,000,000, a part of which was the proceeds
from the timber wrongfully cut from plaintiff's lands. This
allegation was held insufficient, on demurrer, to trace any specific
proceeds. In the principal case there was no allegation even
attempting to trace the proceeds. The court said:

"The complaint will not be dismissed, however, if ultimately
it is determined that such proceeds are not found in possession
of the defendant. Because a trustee has mingled them with
his general funds the right to a resort to equity is not ended.
The same rule exists as to a trustee ex maleficio. If equity has
properly obtained jurisdiction it may retain it so as to afford
proper relief-personal judgment in such a case against the
wrongdoer."

But as pointed out above, where there is an adequate remedy
at law, an essential element of the plaintiff's cause of action
in equity is the ability to trace the proceeds or its product in
the hands of the defendant.2

In the principal case there would seem to be an adequate
remedy at law. The court said that as an examination of the
defendant before trial is allowed in an action at law, the com-
plaint could not be sustained as a bill of discovery. An action
for money had and received would have lain at law in which
the plaintiff could have recovered the profits made by the defend-
ants. The plaintiff was asking merely for an accounting and
not seeking to impress any specific proceeds in the hands of the
defendant with a constructive trust. There was no allegation
that the defendant was insolvent. Judge Andrews said:

"Some remedy at law there certainly is. Even though this
be so, is the plaintiff entitled to still other relief in excess of
what a court of law is competent to give? Or is his case one
which under historic rules; equity has been wont to assume
jurisdiction?"

Under "historic rules" equity would not have assumed jurisdic-
tion in the principal case unless (1) the proceeds could have
been traced and identified2 9 or (2) there was an inadequate
remedy at law. The first is not alleged in the complaint and
the second is clearly not so. How far, under our modern code sys-
tem,30 should the "historic rules" effect the question whether
or not a complaint will be sustained upon a motion to dismiss

2 9A mere allegation that the assets of the defendant have been swelled
is not suffleient. See United States v. Bitter Root Development Co., smprm
note 14, at 474, 26 Sup. Ct. at 325; Apple v. McCain, supra note 12, at 121.

"If the motion to dismiss is grounded upon a misjoinder, then it would
be important to search for the "historic rules" for the decision. Cf. O'Brien
v. Fitzgerald, 143 N. Y. 377, 38 N. E. 371 (1894).
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made before formal answer is filed? The parties are before
the court which will try the case. No question is raised as
to the mode of trial, that is, whether to a court or before a
jury, for that is a question which should be brought up by mo-
tion and if no such motion is made within five days after service
of notice of trial, jury trial is waived and the case goes before
the court.31 The defendant contended that as the plaintiff
had asked for an equitable remedy, the case should be dis-
missed, for it was not one which formerly the courts of equity
would entertain. Under the rule applied below that before formal
answer is filed the prayer for relief is controlling, 2 the court,

31 This is true of only the first and second departments in New York.
N. Y. Civ. Prac. Act (1927) § 426. The reason for this change is clearly
shown by the Report of the Special Calendar Committee appointed by the
Appellate Division of the Supreme Court, First Department, made Juno
20, 1927: "While the Committee is of the opinion that jury trials are far
more cumbersome and expensive, and occupy much more time than that
occupied by trials before judges without juries, it does not at the time
recommend any radical change in the jury system, to which the com-
munity is clearly devoted, both by practice and tradition. Yet there are
such strong reasons of expediency for avoiding delay and expense involved
in jury trials that the committee entertains the hope that with a wider
understanding of the situation there may gradually and ultimately be a
more frequent resort to trials before judges without juries. The Committee
was of the opinion that a step in that direction would be that the parties
early in the litigation should be required to elect whether or not they de-
sired a trial by jury."

While this act became effective after the instant decision below, a similar
result should be had under the general New York rule of waiver of jury
trial by going to trial to the court.

The following statistics from CLARK, CODE PLEADING (to be published)
are interesting as well as illuminating as showing why such action has
been taken in New York:

"The contrast between the proportionate number of jury trials in Con-
necticut and in New York, where different methods of jury waiver and of
determining jury cases have obtained, is great. From September 1926 to
July 1927,1256 jury cases and 6591 court cases were entered in the superior
courts and 521 jury cases and 5108 court cases in the courts of common
pleas of Connecticut, while in New York County in 1926, 3464 cases were
added to the Special Term (non-jury) calendar and 17,911 to the General
Term (jury) calendar. In the former courts there were tried 1215 court
cases, excluding cases at Short Calendar and 443 jury cases, the average
time of a jury case being about twice that of a court case. In the latter
jurisdiction, 1907 cases were tried at Special Term (excluding 1626 un-
defended matrimonial cases), leaving 962 cases undisposed of or 69 less
than at the close of 1925; the 'youngest' case tried in 1926 was noticed
for the Oct. 1926 term. At General Calendars 3140 cases were tried with
a jury (also 661 "inquests," 200 "equity cases," and 176 mistrials, disagree-
ments and new trials) leaving 29,466 undisposed of, or 3870 more than at
the close of 1925; the "youngest" case tried in 1926 was filed for the Feb.
1925 Term. (Connecticut figures compiled by Conn. Jud. Council; New
York figures from Judicial Statistics, Sup. Ct. N. Y. 1st Jud. Dept. 1926)."

32 For the conflict in New York in applying the Civ. Prac. Act (1921)
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if it had found as the defendant contended, would have ordered
the plaintiff to pay ten dollars costs in order to amend his prayer
for relief. The rule followed in many states is that "answer"
means only an appearance and the rule applies only in case
of default.33 The present decision avoids this rule, assuming
the defendant under the complaint is not a constructive trustee,
as the court retained the complaint and ordered a personal
judgment to be entered against the defendant in case the plain-
tiff should fail to trace the proceeds.

It would seem to be the best rule, however, that upon a motion
to dismiss the only thing to be considered is whether a cause
of action exists at all, and if so the complaint should be sustained
and judgment should be rendered at the close of the trial con-
sistent with the facts alleged and proved. For the purpose of
the judgment to be rendered, or the scope of appellate review,
it would be necessary to regard the "historic rules" to see
whether on such facts a court of equity would formerly have
granted the relief sought. But on a motion to dismiss before
trial, it is neither important to determine nor helpful to decide
whether the action be equitable or legal.

§ 479 see cases cited in Clark, Complaint in Code Plcading (192G) 35 Y,=:
LAw JouRNAL 259, 287, n. 110.

33 The word "answer" has not been used in all codes, but the result has
been as indicated in the text. See Clark, op. cit. mpa note 32, at 28G
et seq.


