
RECENT CASE NOTES
CARRIERS-RESPONSIBILITY FOR ASSAULT BY STATION AGENT.-The plaintiff

sued to recover damages for an assault committed by the defendant rail-
road's station agent. The assault, which had followed intermittent disputes
concerning the time for opening the waiting room, took place in the rail-
road station. The plaintiff appealed from an order of non-suit. Hold, that
the judgment be affirmed on the ground that the dispute being personal,
the agent had not acted in a representative capacity. Dugger v. Central of
Georgia Ry., 138 S. E. 266 (Ga. App. 1927).

A common carrier is responsible for an assault by its servant upon
a person not a passenger only when the servant has acted within the
scope of his employment. Horecker v. Pore Marquette R. R., 238 Ill. App.
278 (1925); Word v. Erie Ry. Co., 89 N. J. L. 525, 100 At. 1029 (1916);
Elliott, Railroads (3d ed. 1922) § 1805. But this limitation does not apply
to a "passenger." Goddard v. Grand Trunk Ry., 57 Me. 202 (1869); Hayno
v. Union St. Ry., 189 Mass. 551, 76 N. E. 219 (1905); Birmingham Ry. v.
Baird, 130 Ala. 334, 30 So. 456 (1901). "Passenger," for this purpose,
includes more than merely those persons actually traveling upon the vehicle.
The protection begins as soon as one comes upon a carrier's premises with
the intention of lawfully boarding a car within a reasonable time. Clark
v. Bland, 181 N. C. 110, 106 S. E. 491 (1921); Bledsoe v. West, 186 Mo,
App. 460, 171 S. W. 622 (1914); Neville v. So. Ry., 126 Tenn. 96, 146 S. W.
846 (1912); Elliott, op. cit. supra, § 2390. Once the role of "passenger"
attaches, it continues while the person is transferring at junction points.
Gulf, Colorado & Santa Fe R. R. v. Luther, 40 Tex. Civ. App. 517, 90 S. W.
44 (1905). And until the person has had a reasonable opportunity to
leave the carrier's premises at his destination. St. Louis & San Francisco
R. R. v. Sanderson, 99 Miss. 148, 54 So. 885 (1911) (fare was not paid
and deceased had alighted when shot by conductor); Houston and T. C.
R. R. v. Batchler, 37 Tex. Civ. App. 116, 83 S. W. 902 (1904). Contra:
Greb v. Penn. R. R., 41 Pa. Super. 61 (1909); of. Chicago and Eastern Ill.
R. R. v. Stratton, 111 Ill. App. 142 (1903). Therefore, in determining the
carrier's responsibility for injuries of this kind, the primary question is
that of the status of the person assaulted. And in the instant case, it
would seem that the scope of the agent's employment was irrelevant unless
the court had first determined that the plantiff was not within a category
to which protection should be extended.

CONSTITUTIONAL LAW-THE FOURTEENTH AMENDMENT-EQUAL PROTEC-

TION OF THE LAw-SEPARATION OF THE RACES FOR PURPOSES OF EDUCATION.

-Martha Lum, an American born child of Chinese descent and of educable
age, was refused permission to attend a school for white children by the
Mississippi school authorities on the ground that she was a "colored" child
under § 207 of the Mississippi Constitution which provides that, "separate
schools shall be maintained for the children of the white and colored races."
Since her father was under a duty to educate her his only alternative was
to send her to a negro scho6l in another county, since there was none in
the district or county where he lived, or to a private school. The father
filed a petition for mandamus which was denied. On writ of error, the
United States Supreme Court affirmed the decision of the Mississippi
Supreme Court and held that the action of the school authorities was
not a denial of the equal protection of the laws under the Fourteenth
Amendment. Gong Lum v. Rice, 48 Sup. Ct. 91 (1927).
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White and colored pupils can be separated for purposes of education
in the absence of statute or constitutional provision. Roberts v. Boston,
5 Cush. 198 (Blass. 1849). Contra: Rowles v. Board of Education, 70
Kan. 361, 91 Pac. 88 (1907) ; see Chiles v. Chesapeake & 0. Ry, 218 U. S. 71,
30 Sup. Ct. 667 (1910) (carrier may separate races without statutory
authority). Statutes providing for separate schools have been held con-
stitutional. Wong Him v. Callahan, 119 Fed. 381 (N. D. Cal. 1002)
(Chinese); McMillan v. School Cont., 107 N. C. 609, 12 S. E. 330 (1890)
(Indian). Statutes prohibiting the maintenance of a private institution
for the teaching of the two races at the same time and place are valid.
Berea College v. Commnonwealth, 123 Ky. 209 (1906), aff'd 211 U. S. 45,
29 Sup. Ct. 33 (1908). These decisions recognize that equal protection
of the laws does not mean identity of rights. See People v. Gallagher, 93
N. Y. 438, 455 (1883). Moreover, the validity of these statutes is not
affected by the fact that the colored children are required to travel a
greater distance to attend school. Lehez v. Brummell, 103 Blo. 541, 15
S. W. 765 (1891). Contra: People -v. Mayor of Alton, 193 Ill.
309, 61 N. E. 1077 (1901). But a legislature cannot exclude a person
or discriminate against him totally because he is colored. Darenporr v.
Cloverport, 72 Fed. 689 (D. Ky. 1896) (discriminatory exclusion from
school); Strander -u. West Virginia, 100 U. S. 303 (1880) (discriminatory
exclusion from jury service); Yick Wo v,. Hopkins, 118 U. S. 35, 6 Sup.
Ct. 1064 (1885) (discriminatory treatment of Chinese in granting laundry
licenses). Thus, when separate schools are not maintained, colored children
must be allowed to attend the schools provided for the children of white
parents. Wysinger v. Crookshank, 82 Cal. 588, 23 Pac. 54 (1890); see
McCabe v. Atchison R. R., 235 U. S. 151, 161, 35 Sup. Ct. 69, 71 (1914)
(same with respect to dining and sleeping cars). Separation of the races
has been allowed for other purposes. Plessy -o. Ferguson, 163 U. S. 537,
16 Sup. Ct. 1138 (1896) (separation in railway cars); State v. Gibson,
36 Ind. 389 (1871) (intermarriage of races not allowed); see Comment
(1927) 36 YALE LAW JOURNAL 859. But see Buchanan v. Warley, 245 U. S.
60, 38 Sup. Ct. 16 (1917) (residential segregation of negroes not allowed).
The instant case is in line with authority on the question of separation
of races in schools, but presents the further problem as to whether a
Chinese child is white or colored under the Iississippi constitutional provi-
sion. Query, whether this provision was enacted in contemplation of the
instant situation and whether there was a local Mongolian problem in-
volved, considering the small numbers of this race in Mississippi.

CONSITUTIONAL LAW-THEATR Tcicxs--ExcIsE TAX.-The defendant
was indicted for falsifying its returns for the federal theatre tax which
imposed a levy of five per cent on premiums up to fifty cents on the
resale price of theatre tickets. On premiums greater than fifty cents,
a fifty per cent tax was levied on the entire premium. Between premiums
of fifty cents and ninety cents, therefore, no further profit accrued to
the ticket agency. Held, that the tax was constitutional. Alexander
Theatre Ticket Office, Inc. v. United States, decided in the Federal Circuit
Court of Appeals for the Second Circuit and reported in the NEW YoRK
LAw JOURNAL for Dec. 17, 1927.

It wz.s recently held that a New York statute prohibiting the resale
of theatre tickets for more than a fifty cents premium was unconstitutional.
Tyson Bros. v. Banton 273 U. S. 418, 47 Sup. Ct. 426 (1927). This
decision has been criticized. See Comment (1927) 36 YA E Lmw JOURNAL
985; (1927) 25 MICH L. REV. 880. The instant case is distinguished by
the court on the ground that the federal tax does not similarly limit the
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resale price. If only a negligible quantity of tickets can be sold at a
premium greater than ninety cents, there would seem to be an effectual
limitation of fifty cents. Under such circumstances, it might be held un-
constitutional. Cf. Child Labor Tax Case, 259 U. S. 20, 42 Sup. Ct. 449
(1922) (held unconstitutional to attempt to regulate an indusfry by means
of a prohibitive tax, ostensibly a revenue measure). It is believed, how-
ever, that the limiting effect, which is approximately equal to the prohibited
limitation in the Tyson Case, will be regarded as merely incidental to
the revenue bearing measure and hence constitutional. It is entirely
within the legislative scope, having passed such a tax, to fix arbitrary rates,
incidentally injurious to the business. Cf. McCray v. United States, 195
U. S. 27, 24 Sup. Ct. 769 (1904) (held constitutional to levy a ten per cent
tax on artificially colored oleomargarine, resulting in destruction of this
trade).

CONTRACTS-PRE-EXISTING CONTRACTUAL DUTY AS CONSIDERATION FOR

NEW PRoMIsE.-The plaintiff contracted to build a dam for the defendant.
Later, the plaintiff notified the defendant of his intention to discontinue
the work because of practical difficulties occasioned by the war. The
defendant agreed to pay such agreed amount as would "prevent any actual
loss" occasioned by plaintiff's performance if legislation necessary to
change the previous agreement could be obtained. The plaintiff continued
work and the requisite legislation was obtained. Action was brought
under the new promise. Held, on appeal, that the complaint stated a
good cause of action. Blakeslee v. Board of Water Com'rs, 139 Atl. 106
(Conn. 1927).

Connecticut has followed the general rule that the performance or promise
to perform a pre-existing contractual duty is not sufficient consideration
for a new promise. Gruber v. Klein, 102 Conn. 34, 127 Atl. 907 (1925)
(promise to pay debt insufficient consideration for indorsement). But new
consideration is readily found for the purpose of taking a case out of the
rule. Simone v. Kirschner, 100 Conn. 427, 124 Atl. 20 (1924) (giving
creditor automobile to sell as means of liquidating debt consideration for
extending time of payment). And a substituted performance under an
existing contract rendered difficult by unforseen exigencies has been held
sufficient consideration for a new promise. Sasso v. Realty Co., 98 Conn.
571, 120 Atl. 158 (1923). It has been said that such decisions do not
contravene the established doctrine of insufficiency of performance of pre-
existing legal duty on two grounds. First, the promisee forbears to ex-
ercise his option of performing or paying damages for breach. Lattimore
v. Harsen, 14 Johns. 330 (N. Y. 1817). Second, the old contract is rescinded.
Linz v. Schuch, 106 Md. 220, 67 At. 286 (1907); Sasso '. Realty Co.,
supra. It is submitted that as to the first, the law recognizes no such
"option," and that the second reason is untrue in fact. Comment (1923) 33
YALE LAW JOURNAL 78; 1 Williston, Contracts (1920) § 130a. But see
(1916) 14 MicH. L. REv. 480, 483. Such reasoning should not be con-
sidered necessary to sustain the decisions, and in the instant case the
court disapproves it. A true benefit to promisor and detriment to promisee
arise from the new transaction. Comment (1908) 17 YALE LAW JOURNAL
470. So, when the sound policy against enforcing promises exacted by
threat of breaching contract is not violated, it would appear in accord with
sound business and moral principles to enforce the new promise. Linger-
felder v. Wainwright Co., 103 Mo. 578, 15 S. W. 844 (1891). And it should
not be denied that in fact it is the performance of a pre-existing legal
duty that constitutes the consideration. In the instant case, the court
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rightly found new consideration in the agreement of the plaintiff to
accept the actual cost in lieu of the former price. The opinion is one
of the best in this rapidly developing field of law. But cf. Animacx LAw
INsrTuTE CoNTRAcTs RE TATEMXENT (no. 2) § 76.

CRImiNAL LAw-CoNSTrIuTIoNAL LAW-WAIVmR Or JURY OF Twzv NoT
ALLOWED.-On advice of counsel, the defendant consented to the excuse of a
juror who became ill during the trial and to the continuing of the trial
before eleven jurors. On appeal from a conviction of a felony, held,
that the verdict was a nullity. State v. Rousc, 139 S. E. 433 (N. C. 1927).

The instant decision would indicate that the North Carolina court
considers the waiver of jury by a full panel and the waiver of jury as
the same problem. State v. Holt, 90 N. C. 749 (1884). The power of
accused to waive the requisite number of jurors has been denied on the
ground (1) of a public interest in accused, Canecmi v,. People, 18 N. Y.
128 (185) ; Branham v. Commnonwealth, 209 Ky. 734, 273 S. W. 489 (1923) ;
1 EL. Cosmm. "133, or (2) the necessity of a full panel to confer jurisdiction
on the court. State v. Sanders, 243 S. W. 771 (Mo. 1922); State
v. Stewart, 89 N. C. 563 (1883); 1 Cooley, Constitutional Limitations
(8th ed. 1927) 674. Contra: State v. Baer, 103 Ohio St. 585 134 N. E.
786 (1921). But other courts have regarded jury trial as a personal privi-
lege and benefit which may be waived. State t'. Browman, 191 Iowa C08, 182
N. W. 823 (1921) ; Commonwealth v. Dailey, 12 Cush. 80 (Mass. 1853). It
is submitted that the different results reached by state courts even though
the constitutional language is the same, viz., "right of trial by jury
shall remain inviolate," are due to the difference in attitudes on the part
of the courts rather than to any difference in constitutional guaranty.
State v. Tiedman, 49 S. D. 356, 207 N. W. 153 (192G) (waiver of full panel
allowed); State v. Hall, 112 S. C. 421, 101 S. E. 662 (1919) (contra);
of. Shinn v. State, 150 Ark. 215, 234 S. W. 636 (1921) (court divided
as to nature of right of accused to be present). Considered as a protection
to the accused from tyrannical or arbitrary power, there appears to have
been reason for refusal to permit waiver of jury and its incidents. State
v. Holt, supra; Story, Commentaries on the Constitution (5th ed. 1891)
§ 1780. But considered as a part of criminal procedure which should be
flexible and yielding to modern social demands, e. g., speedy trial, waiver
should be allowed. Oppenheim, Waiver of Jury (1927) 25 MIcH. L. R1v.
712. A disposition towards the latter view is observed in recent legislation
and comment. Did. Ann. Code (1924) Art. 52, § 12; Coan. Pub. Acts
1921, c. 267, § 2; Ind. Alm. Stat. (Burns, 1926) § 2299; (1920) 17 J.
or Camd. LAW 335. And in padlock proceedings. McBain, The Living
Constitution (1927) 106. It is difficult to discern from the constitutional
language why the accused should be able to waive one constitutional right
and yet not another. See State v. Sackett, 39 Minn. 69, 72, 38 N. W.
773, 774 (1888) ("no magic in the number twelve"); State v. Hartsfield,
188 N. C. 357, 124 S. E. 629 (1924) (waiver of right of confrontation);
see dissenting opinion in State v. Rogers, 162 N. C. 656, 667, 78 S. E.
293, 297 (1913). On the other hand, if the North Carolina provision,
Art. 1, § 13, that "no person shall be convicted . . . but by the unanimous
verdict of a jury . . ." be regarded as mandatory and prohibitive of
waiver, a constitutional change would appear necessary to permit a more
desirable conclusion. As a precedent, the instant case will deprive an
accused of the speedy trial which the North Carolina constitution also
sanctions. Art. 1, § 18.
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CRIMINAL LAW-INFORMATION-DEMURRER FOn DUPLICITY.-The defend-
ant was charged in one count with unlawfully "selling" and "furnishing"
liquor in violation of the National Prohibition Act, 27 U. S. C. A. (1927)
§ 12. His demurrer to the information on the ground of duplicity was
overruled and he was found guilty. Held, on appeal, that the judgment
be reversed, the demurrer being good. Creel v. United States, 21 F.
(2d) 690 (C. C. A. 8th, 1927).

The instant decision applies, as conclusive, the old technical rule that
the joinder of two or more offenses in the same count of a. criminal
information or indictment constitutes demurrable duplicity. Gund Browing
Co. v. United States, 204 Fed. 17 (C. C. A. 8th, 1913); United States v.
Dembowski, 252 Fed. 894 (D. Mich. 1918). Contra: State v. Perry, 101
W. Va. 123, 132 S. E. 368 (1926) (duplicity is formal defect, not do-
murrable). But see Jarrell v. State, 76 W. Va. 263, 265, 85 S. E. 525,
526 (1915) (rule is for convenience and good form, not for protection
of accused). This rule is one of the safeguards created in the early
seventeenth century to offset the many disabilities then imposed upon
the accused. See Ballantine, Technicalities in Criminal Procedure (1917)
1 ILL. L. BULL. 92, 93. But the situation of the parties is now reversed,
these disabilities being all removed. See Lawrence v. State, 240 Pac. 863,
866-7 (Ariz. 1925). Therefore the reason for the rule would seem to
have disappeared. See Fessenden, Improvement in Criminal Pleading
(1896) 10 HARv. L. REv. 98, 101. And the function of the information
or indictment remains one of notice to the accused of the charges. See
State v. Stock, 211 N. W. 319, 320 (Minn. 1926); Millar, Reform of
Criminal Pleading (1917) 8 J. AMER. INST. OF CRim. LAW AND CRIMINOLOGY
337, 339. The cases are in substantial conflict as to whether an information
or indictment such as that in the instant case is duplicitous. Milton
v. State, 4 Okla. Cr. R. 372, 111 Pac. 654 (1910) (possession and sale,
two separate offenses); see Commonwealth v. Holmes, 119 Mass. 195,
198 (1875) (different punishment, distinct offenses). Contra: Mitchell
v. State, 6 Ga. App. 554, 65 S. E. 326 (1909) (offenses of same nature
or those constituting same transaction may be joined) ; McClellan v. State,
118 Ala. 122, 23 So. 732 (1898) (alternative allegations allowed under
criminal code); Meno v. State, 197 Ind. 16, 148 N. E. 420 (1925) (con-
junctive series of acts charging one statutory offense are good). The
attitude of the appellate civil courts in disposing of objections raised
on trial by motion or demurrer may be recommended as a means of
disposing of the problem on the criminal side. These objections are not
considered sufficient cause for reversal where the record shows a fair
decision on the merits unless a question of substantial right is involved.
Cf. Louden Canal Co. v. Neville, 75 Colo. 536, 227 Pac. 562 (1924) (matter
in discretion of trial court, not prejudicial on appeal); Pierson v. Min-
nehcha County, 26 S. D. 462, 128 N. W. 616 (1910); Ann. Cas. 1913 B
386, annotation. The value of form as a safeguard to the once precarious
rights of the accused is now greatly outweighed by the hindrance which
it affords the efficient administration of the criminal law. See Willard,
The Seventeenth Century Indictment (1911) 24 HAv. L. REV. 290. But
see Brooks, Procedure in Criminal Law (1912) 21 YALE LANW JOURNAL 267.
The wide extent and effect of this interference is well shown in the
recent crime surveys. Cf. Ghelke, The Missouri Crime Survey (1926)
229. The instant decision represents a reversal of the result of a fair
trial in the face of statutes intended to subordinate questions of procedure.
28 U. S. C. A. (1927) § 391; 18 U. S. C. A. (1927) § 556; Cf. Cal. Penal
Code (Deering, 1923) § 1258. Such a method of handling a criminal
case is surely no deterrent to crime.
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CRIMINAL LAW - PRESUMPTION OF INNOCENCE - EFFECT OF FAILURE To

CHAGE THEREox.-In a prosecution for murder, the court charged that
the state must prove the accused's guilt beyond a reasonable doubt. It
did not refer to a presumption of innocence, nor was there any request
to this effect. On an appeal from a conviction, it was keld, that the
judgment be affirmed on the ground that the presumption of innocence
is not evidence and need not be mentioned when an adequate charge
as to reasonable doubt is given. State v. Boswell, 139 S. E. 374 (N.
C. 1927).

It is often said that a presumption of innocence merely casts upon the
state the burden of going forward and that the presumption disappears
when a prima facie case has been made out. Culpeppcr v. State, 4 Ola.
Cr. 103, 111 Pac. 679 (1910); State v. Lizkoff, 121 Iowa 632, 97 N. W.
77 (1903); State v. Reilly, 85 Kan. 175, 116 Pac. 481 (1911); 5 Wigmore,
Evidence (2d ed. 1923) § 2511; Thayer, Preliminary Treatise on Evidence
(1898) appx. B, 551. Yet in most jurisdictions it is reversible error
to fail to charge, irrespective of any request, that the defendant is
presumed to be innocent. Commonwealth v. Avdcmroz, 245 Mass. 177, 139
N. E. 436 (1923); State v. Hall, 96 Vt. 379, 119 Atl. 834 (1923); F,.bw
v. State, 24 Ga. App. 339, 100 S. E. 793 (1919) ; Widgeon v. Commnonwealth,
142 Va. 658, 128 S. E. 459 (1925); State v. Tyree, 143 Wash. 313, 255
Pac. 382 (1927); People v. Maugh, 149 Cal. 253, 86 Pac. 187 (1906);
Coffin -v. United States, 156 U. S. 432, 15 Sup. Ct. 394 (1895). Lihewise,
for failure to charge that this presumptioA accompanies the accused
throughout the trial and must be considered in reaching a verdict. CMancy
v. State, 178 Ala. 44, 59 So. 604 (1912) ; Shs v. State, 197 Ind. 311, 147
N. E. 520 (1925); State v. Sonnewschein, 37 S. D. 585, 159 N. W. 101
(1916). And even, in some jurisdictions, for failure to charge that the
presumption can be overcome only by evidence which in the jury's mind
is sufficient. People v. McClintic, 193 Mich. 589, 160 N. W. 461 (191G);
Midgeon v. Commonwealth, supra; cf. State v. Bramlett, 114 S. C. 389,
103 S. E. 755 (1920); State v. Newlavd, 285 S. W. 400 (Mo. 1926). Others,
treating the presumption as a corollary of "reasonable doubt,' merely re-
quire that it be mentioned. Emery L,. State, 101 Wis. 627, 660, 73 N. W.
145, 155 (1899) ; Commonwealth v. Anderson, supra; Berry v. State, 4 Olfa.
Cr. 202, 111 Pac. 676 (1910). It would seem therefore, that this presunp-
tion is used by most courts as evidence in favor of the accused. State v.
Marston, 82 Vt. 250, 72 AtI. 1075 (1909); Coffin v. United States, supre;
ef. Bohlen, Rebuttable Presumptions of Law (1920) 68 U. PA. L. 11v. 307,
313; (1908) 8 COL. L. Pv. 127, 128. The use of such fictions is said to
be for the accomplishment of some need or purpose. Bohlen, op. cit. supra at
310. Use of the presumption as evidence is a survival from an earlier
period when capital crimes were numerous and opportunities for defense
restricted. But these factors have now been replaced by others seriously
hampering prosecution. Cf. Pound, Criminal Justice in Cleveland (1922) 89.
Because of long usage, however, "presumption of innocence' may be
more effective than anything else in impressing the average juror with
the actual burden to be discharged by the state. If this be its only
present function it may well be left as a question in each ease whether
the charge is adequate, irrespective of precise terminology.

EVIDENCE-ADmISSIBILITY Op PRIOR OFFENCES TO SHOW INTENT.-In a
prosecution of the defendant for the murder of his wife, it was shown that
death resulted from injuries sustained in a scuffle. The defense was that
the outcome of the struggle had been accidental. To rebut this and to
establish a criminal intent the prosecutor was allowed to introduce evi-
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dence tending to show that the defendant had been engaged in former
scuffles with women in which his accompanying state of mind had been
anger in one instance and intent to rape in another. Held, on appeal, that
this evidence should have been excluded, since prior offenses are admissible
to show intent only when connected with the crime in issue, or when tending
to show design or a general plan. People v. Coan, 259 Pac. 998 (Cal. App.
1927).

In order that evidence of prior criminal acts by the defendant be ad-
missible to show motive for doing the act charged, their commission must
tend to indicate a plausible reason for the perpetration of that act by the
accused. State v. Gaines, 258 Pac. 508 (Wash. 1927) (former illicit rela-
tions with deceased admissible to suggest motive for homicide); Carter V.
Tennessee, 18 F. (2d) 850 (C. C. A. 6th, 1927), (previous robbery of de-
ceased as motive for homicide). And evidence of such prior offenses is
admissible to show that the defendant committed the act charged as part
of a design only when the acts in the alleged system have so many features
in common as to suggest the inference that they are all explainable as
manifestations of some general plan. State v. Davis, 292 S. W. 430 (Mo.
1926); People v. McGill, 255 Pac. 261 (Cal. App. 1927); 1 Wigmore, Evi-
dence (2d ed. 1923) § 304. Where, however, the commission of the act by
the accused is admitted but there is a defense of "accident, inadvortance, or
casualty," the commission of similar acts in the past tends, by the law of
probability, to reduce the likelihood of the truth of the defense. Hence,
where evidence of prior crimes is sought to be admitted on this theory, no
other connection with the crime in question than the degree of similarity
logically necessary should be required. Sartain v. United States, 16 F. (2d)
704 (C. C. A. 5th, 1927) ; Commonwealth v. Bell, 288 Pa. 29, 135 Atl. 645
(1927) ; King v. Starkie [1922] 2 K. B. 275; 1 Wigmore, op. cit. supra § 302.
The courts have sometimes required that prior crimes show design or other
connection with the crime in question before they can be admitted to show
intent. Young v. State, 136 AtI. 46 (Md. 1927). This results from a fail-
ure to accept the fore-going analysis which, it is submitted, sets forth the
sound theory of admitting evidence for this purpose. The reasoning in
the instant case is not free from this confusion, but the result may be
justified since the variance in the states of mind accompanying the prior
acts perhaps renders the acts too dissimilar to afford any inference as to
the intent in question except, perhaps, on the basis of general disposition,
which is not allowable.

EVIDENCE--ADIMIISSIBILITY OP SPONTANEOUS STATEMENTS.-In an action
for wrongful death of the plaintiff's son, caused by shooting, a statement by
deceased, made to the assailant soon after being shot and in the presence of
an ambulance driver, "What did you shoot me for? I didn't do nothing,"
was admitted. The speaker was in intense pain at the time, dying four
days later. Held, on appeal, that the judgment be reversed because the
statement was mere narrative, the declarant having had the ability and
opportunity to fabricate. Hill v. Erie Ry., 221 App. Div. 518, 224 N. Y.
Supp. 640 (4th Dept. 1927).

The admissibility of statements produced by a startling occurrence and
so closely connected therewith as to negative deliberation or fabrication
comes within a general exception to the hearsay rule. People v. Del Vermo,
192 N. Y. 470, 85 N. E. 690 (1908); 3 Wigmore, Evidence (2d ed. 1923)
9 1745 et seq; ef. Conn. Gen. Stat. (1918) § 5735 (admitting relevant
statements of deceased). The declarant need not be a participant in the
occurrence. State v. Doro, 134 AtI. 611 (N. J. 1926); State v. Duncan,
116 Mo. 288, 22 S. W. 699 (1893). Contra: Teska v. New York Central Ry.,
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152 N. Y. 339, 46 N. E. 613 (1897); Louisville & N. Ry. v. Sinclair, 171
Ky. 562, 188 S. W. 648 (1916). Nor must the statement be made simultane-
ously with the occurrence. People v. Del Vrmo, supra; Roach v. Great
Nortern By., 133 Minn. 257, 158 N. W. 232 (1916) (forty-five minutes after
occurrence); Lewis v. State, 29 Tex. Grin. App. 201, 15 S. W. 642 (1890)
(more than an hour later); Britton v. Washington Power Co., 59 Wash.

440, 110 Pac. 20 (1910) (several days later, declarant being unconscious in
the meantime); Eby v. Travelers Ins. Co., 253 Pa. 525, 102 Atl. 200
(1917) (fifteen minutes later, power of articulation being lost in mean-
time). The most difficult problem in each ease is whether the statement
was made under such circumstances as to preclude the probability of reflec-
tion. Solce v. State, 21 Ariz. 592, 193 Pac. 19 (1920). Most courts permit
a wide discretion to the trial court in this respect, Roach, v. Great Northern
By., supra; Gincinnat, H. & D. By. v. Gross, 186 Ind. 471, 114 N. E. 962
(1917); Perry v. Naritas, 100 Conn. 476, 124 Atl. 44 (1924), (only "un-

reasonable" rulings will be reversed). Contra: Equitable Mutal Ace. AGsr.
v. McCluskey, 1 Colo. App. 473, 29 Pac. 383 (1892) ; Sullivan v. Oregon By.,
12 Or. 392, 7 Pac. 508 (1885). It has been held to be a jury question. State
v. Tighe, 27 Mont. 327, 71 Pac. 3 (1903). It appears that the mere lapse
of a possible hour or more should not be sufficient, of itself, to reverse a trial
court, especially when the declarant was in death agonies at the time of
speaking.

INSANE PERSONS--APPLICATION BY RELATIE ron PORTION OF LUNATIC'S
SURPLUS INCOME.-A lunatic's estate consisted of almost twelve million
dollars which yielded a large surplus income. A poor second cousin applied
to the court for an allowance from the surplus income. It was shown that
the incompetent, when sane, had been ready to give aid to the applicant's
family and that she was generally of a generous and sympathetic nature.
The referee in the proceeding permitted an allowance. Held, on appeal,
that a motion to confirm the report of the referee be granted. In rc Flagkr,
Application of Mohr, 130 Misc. 375, 224 N. Y. Supp. 30 (Sup. Ct. 1927).

Allowances from the surplus income of an incompetent's estate may be
granted on application of those whom the lunatic is under no legal duty to
support. In re Frost [1870] L. R. 5 Ch. 699 (cousin) ; In re Farmer's Loan
& Trust Co., 181 App. Div. 642, 168 X. Y. Supp. 952 (1st Dept. 1918)
(nephew); Matter of Carysfort, Cr. & Ph. 76 (1840) (servant). But come
courts have expressed a reluctance to exercise such a power very broadly.
Lewis v. Moody, 149 Tenn. 687, 261 S. W. 673 (1924) (allowance to incom-
petent's needy mother refused) ; see Binncy -r. R. L Hospital Trust Co., 43
R. I. 222, 236, 110 AtI. 615, 620 (1920). The criterion in these cases is said
to be the attitude of the normal, reasonable man toward the application.
(1928) 41 HAnv. L. REv. 402. But that actually adopted by the courts has
been an attempted approximation of the particular lunatic's treatment of
the request were he sane. Biney v. R. I. Hospital Trust Co., supra; Potter
v. Berry, 53 N. J. Eq. 151, 32 AtI. 259 (1895); In re Kernochan, 84 Misc.
565, 146 N. Y. Supp. 1026 (Sup. Ct. 1914). Thus, English courts, using
this latter criterion, have both granted and denied applications of cousins.
In re Frost, supra; In re Croft, 32 L. J. Ch. 481 (1862) (granted); In 7c
Evans, L. R. 21 Ch. D. 297 (1882) ; In re Darling, L. R. 39 Ch. D. 208 (1888)
(refused). The New York courts formerly required evidence beyond a
reasonable doubt that the incompetent, if sane, would make such an allow-
ance. In re Kenoehan, supra. The instant court, however, in considering
another application against the same estate required only a preponderance
of the evidence. In re Flagler, Applicatio2. of Moore, 130 Misc. 554, 224
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N. Y. Supp. 27 (Sup. Ct. 1927). Query, whether New York is definitely as-
suming a more liberal attitude towards such applications or whether the
court was influenced by the vastness of the estate involved in being so
readily convinced that the incompetent would have made the grant if sane.

LABOR LAW-EMPLOYER-UNION CONTRACTS-BURDEN OF PRoor.-An in-
formal agreement concerning conditions of employment was entered into by
the plaintiff employers, the defendant union and a representative of the
federal Department of Labor. This "agreement" was contained in a letter
from the plaintiffs to the Department of Labor, the defendant being pur-
posely omitted as a contracting party. The union called a strike because of
alleged discrimination against union men in violation of the terms of the
agreement. In a suit to enjoin the strike and picketing, held that an en-
forceable contract existed, a strike for the enforcement of which was privi-
leged; but that the burden of proving a breach of the contract by the em-
ployers was on the union since the strike was otherwise an unprivileged
interference with the plaintiff's business; that such a breach was not shown,
and hence that the strike be enjoined. Sarros v. Nours, 138 Atl. 007
(Del. 1927).

Contracts between employers and unions regulating conditions of em-
ployment, giving preference to union men, and in which the union agrees
to provide men if possible, are held enforceable in a suit against the
union for breach. Nederlandsch Amer. S. M. v. Stevedores' Soc., 265 Fed.
397 (E. D. La. 1920). And are not objectionable as being monopolistic.
Post v. Buck's Stove and Range Co., 200 Fed. 918 (C. C. A. 8th, 1912);
see Oakes, Organized Labor and Industrial Conflicts (1927) § 221. A con-
tract between one employer and the union of his employees for a closed
shop is held valid in a suit on a note given as liquidated damages for
breach. Jacobs v. Cohen, 183 N. Y. 207, 76 N. E. 5 (1905); see 3 Williston,
Contracts (1920) § 1656. It will not be set aside on the suit of the em-
ployer. Maisel v. Sigman, 123 Misc. 714, 205 N. Y. Supp. 807 (Sup. Ct.
1924). Or a third party. Ryan v. Hayes, 243 Mass. 168, 137 N. B. 344
(1922). Breach of such a contract will generally be enjoined in favor of
either the union or employer. Grassi Cent. Co. v. Bennett, 174 App. Div.
244, 160 N. Y. Supp. 279 (1st Dept. 1916). Contra: Schwartz v. Wayne
Circuit Judge, 217 Mich. 384, 186 N. W. 522 (1922). And a strike to en-
force such an agreement will not be enjoined. Shinsky v. O'Neil, 232 Mass.
99, 121 N. E. 790 (1919); Oakes, op. cit. supra § 271. But otherwise where
a combination of employers contracts with the union for a closed shop so
as to render the agreement "monopolistic" in the eyes of the court. Lehigh
Steel Co. v. Atlantic Works, 92 N. J. Eq. 131, 111 Atl. 376 (1920). And a
non-union man who as a consequence is thrown out of work may recover
damages from the union. Connors v. Connolly, 86 Conn. 641, 86 Atl. 600
(1913). The holding in the instant case that the burden of justifying a
strike is on the union follows logically from the assumption that any inter-
ference with the employer's biisiness is prima facie unlawful. Wherever
this approach is used, the burden is placed on the union to justify. White
Mountain Freezer Co. v. Murphy, 78 N. H. 398, 101 Atl. 357 (1917) ; Con-
nors v. Connolly, supra; Lehigh Steel Co. v. Atlantic Works, supra. Where,
however, the privilege of workers to organize and act collectively is ac-
corded fuller recognition, the burden is on the plaintiff to show why the
extraordinary remedy of an injunction should be invoked. Barker Painting
Co. v. Brotherhood of Painters, 15 F. (2d) 16 (C. C. A. 3d, 1926). Like-
wise, where the acts of the union appear to be specifically authorized by
statute. G'reenfield v. Cent. Labor Council, 104 Or. 236, 192 Pac. 783
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(1920). It is submitted that in the instant case, the court in effect has
cloaked its decision not to accord full recognition to the union's privilege
of striking by invoking a rule of pleading. Cf. Comment (1927) 37 YAIs
LAw JOURNAL 249.

LIENS-CONDITIONAL VENDEE AS "OwNE"---PRIORITY BETWIEEN CoNDI-

TIONAL VENDOR's LIEN AND STATUTORY REPAnRrIAN's LIEN.-A conditional
vendee of an automobile, entrusted with its use, ordered necessary repairs
to be made by a garageman. The latter had the defendant, a sheriff, attach
the car, claiming under a statutory lien. Me. Rev. Stat. (1916) c. 96, §§ 50,
57, amended by Me. Pub. Laws 1925, c. 171 (permitting a lien for repairing
vehicles by direction or consent of the owner). The plaintiff, assignee of
the vendor, brought replevin to recover the car. Held, that the condi-
tional vendee was not within the meaning of the word "owner" as used in
the statute. Hartford Accident & Indemnity Co. v. Spofford, 138 AtL 769
(Mle. 1927).

The conditional vendor's reserved "title" is only for security, the condi-
tional vendee being vested with many of the legal relations composing
"ownership." See 2A Bogert, Uniform Lawi Annotated (1924) e. 2. So
that, for certain purposes, he may be deemed "owner," policy largely con-
trolling. The conditional buyer's interest has been held taxable as property.
Singer Sewing Machine Co. v. Cooper, 263 Fed. 994 (S. D. Ohio, 1920). And
he has been treated as "owner" under an automobile registration statute.
Hurnanen v. Nicksa, 288 Mlass. 346, 117 N. E. 325 (1917). And as uncon-
ditional and sole owner under the terms of an insurance policy. Plnix Ins.
Co. v. Hilliard, 59 Fla. 590, 52 So. 799 (1910). The modern necessity of
affording greater protection to automobile repairmen has resulted in the
enactment of many motor vehicle lien laws. Several have therein expressly
defined "owner" as including conditional vendees or mortgagors in posses-
sion. Cattell v. Rehrer, 94 N. J. Eq. 293, 119 Atl. 374 (1923); Note
(1922) 6 MINN. L. REV. 233. Some states allow liens when repairs are re-
quested by the "owner or legal possessor." Davenport v,. Grmdy Motor
Sales Co., 28 Cal. App. 409, 152 Pac. 932 (1915) ; Wis. Stat. (1921) § 3346t.
And Oregon even when requested by the "reputed owner." Or. Laws (Olsen,
1920) § 10272. This modern tendency seems inevitable where the nature of
the chattel is such as to make necessary repairs such a common and entirely
foreseeable consequence of permitted use. It has been maintained that
such a lien would impair the conditional vendor's security. (1920) 33
HAnv. L. REv. 868. But the added value of the chattel is restored to him.
Broum v. Dale, 109 Miss. 52, 67 So. 659 (1915) ; (1925) 35 YALE LAW Joun-
NAL 377. And the repairs would seem rather to preserve the security,
which might otherwise be rendered valueless. The instant court errs in re-
garding the reserved "title" as vesting in the conditional vendor all the legal
relations composing "ownership." This confusion of terms could only lead it
to the instant result. However, even though the repairman's lien be recog-
nized under such a statute, the further problem arises as to the priority of
the statutory lien over that of the conditional vendee or mortgagee. See Jn-
sen v. Wilcox Lumber Co., 295 Ill. 294, 129 N. E. 133 (1920) (mortgagees
lien prior); Wolftman Co. v. Eisenbcrg, 116 Meis. 43, 190 N. Y. Supp. 25
(Mun. Ct. 1921) (repairman's lien prior) ; 31 A. L. R. 835 (1924) annotation;
Comment (1923) 22 MicH. L. R v. 46. The usual rule is that the lien prior
in time receives priority. Jensen v. Wilcox Lumber Co., supra. In practice,
this would practically always render the garageman's lien ineffectual unless
the priorities were expressly indicated. Giving him priority would seem to
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give effect to the obvious purpose of the statute. This would still leave tho
conditional vendor's security unimpaired.

MASTER AND SERVANT-FELLOW SERVANT RULE--VICE-PRINCIPA.-The

plaintiff was employed by the defendant to repair a small elevator. He
was assisted by X, who had received the instructions as to the manner of
the work from the defendant. While the plaintiff was performing the task
in accordance with instructions given him by X, the elevator dropped, caus-
ing him serious injuries. The trial court directed a verdict for the plain-
tiff. Held, on appeal, that the judgment be affirmed, on the ground that X
was a vice-principal for whose negligence the master was responsible.
Bennett v. Hood, 296 S. W. 1028 (Mo. App. 1927).

In Missouri, the fellow servant doctrine has long been limited by the vice-
principal rule, by which a master is held responsible for injuries caused
one servant through the negligence of another if the latter exercises such
control over the injured worker as to be considered as standing in the place
of the master. Dowling v. Allen, 74 Mo. 13 (1881) ; Miller v. Mo. Pao. By.,
109 Mo. 350, 19 S. W. 58 (1892). In applying this limitation, the test is
whether the act involved an exercise of authority or was merely the ordl-
nary act of a workman. Fogarty v. St. Louis Transfer Co., 180 Mo. 490, 79
S. W. 664 (1904). Since the first proposal of a Workmen's Compensation
Act in 1919, Missouri courts have shown a marked tendency to favor
the employee in cases not falling within the act. An exercise of authority
in the capacity of vice-principal has been found in many acts that would
formerly have been classed as falling within a common employment. Com-
isky v. Urbauer-Atwood Heating Co., 219 S. W. 999 (Mo. App. 1920) (fore-
man's act of assisting employee in installing sprinklers); Hildman v,
American Mfg. Co., 249 S. W. 99 (Mo. App. 1923) (foreman's act of block-
ing barrels lowered by employee); Freese v. Rogers-Schmitt Wire & Iron
Co., 274 S. W. 778 (Mo. App. 1925) (foreman's act of starting car on which
repairman was working). But of. McIntyre v. Tebbetts, 140 Mo. App. 116,
120 S. W. 621 (1909) (driving of wagon by gang leader was act of fellow-
servant): Fleeman v. Bemis Bros. Bag Co., 159 Mo. App. 593, 141 S. W.
481 (1911) (foreman a fellow-servant while assisting employee in stacking
burlap bags, though work was done under foreman's direction); Miscnhelter
v. Geroninw Lead & Zinc Co., 195 Mo. App. 526, 192 S. W. 147 (1917)
(foreman of mine crew working with men a fellow servant). Disapproval
of the harshness of the fellow servant doctrine led in Missouri to its prac-
tical abolition in most industries by the adoption of a Workmen's Com-
pensation Act in 1921. Mo. Rev. Stat. (Supp. 1927) c. 128a; Bradbury,
Workmen's Compensation Law (2d ed. 1914) § 3. This same judicial ten-
dency following Workmen's Compensation is seen in Washington where the
act went into effect in 1911. Arneson v. Grant Smith & Co., 120 Wash. 98,
206 Pac. 960 (1922) (employee giving orders a vice-principal in handing
defective pipe wrench to employee injured because of defect); of. Swanson
v. Gordon, 64 Wash. 27, 116 Pac. 470 (1911) (foreman a fellow-servant
in holding iron mast while directing hoisting of material). So in Georgia
where the act went into effect in 1920. Buckeye Cotton Oil Go. v. Everett,
24 Ga. App. 738, 102 S. E. 167 (1920) (foreman assisting worker in repair-
ing machine a vice-principal); of. Rush v. Southern By., 19 Ga. App. 521,
91 S. E. 898 (1917) (foreman of section-gang a fellow servant where em-
ployee injured through failure of foreman to warn of dangerous location).
The instant decision is more liberal than the others, and, with the other
recent cases indicates such an extension of the vice-principal doctrine since
the passage of a Workmen's Compensation Act as to practically abolish
the fellow-servant defense in those few cases where the act does not apply.
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OIL AND GAS--'SHOOTING" WELL-NEGLIGENT DAMAGE TO ADIJIONG

WELL-The plaintiff and defendant owned oil leases on adjoining tracts
of land. The plaintiff drilled a producing well about 3700 feet deep near
the defendant's line. Subsequently the defendant drilled a well upon his
land 300 feet from and "offsetting" the plaintiff's. In an effort to obtain
oil, the defendant "shot" his well with 600 quarts of nitroglycerine at 3600
feet. Shortly after this explosion, salt water appeared in the plaintiff's well
and eventually required its abandonment. The "log" of defendant's well
showed the stratification to be of a much weaker character, in fact, than
the defendant had supposed, and in addition, there was testimony to the
effect that a "shot" of 600 quarts was exceedingly heavy for that geological
formation. Held, on appeal, that the judgment for the defendant below be
reversed since there was sufficient evidence of negligence and proximate
cause to create a right to damages. Comanche Duke Oil Co. v. Tczas Pacific
Coal & Oil Co., 298 S. W. 554 (Tex. Comm. App. 1927).

'Where one, in blasting upon his own land, throws stone or debris upon
adjacent premises, the courts, almost without exception and regardless of
the care used, allow a recovery on the grounds of a trespass. Hay v.
Cohoes, 2 N. Y. 159 (1848); Asheville Constr. Co. v. So. Ry., 19 F. (2d)
32 (C. C. A. 4th, 1927). Some courts extend the rule of Hay v. Cohoes to
include damage caused by mere vibration or concussion. Louden v. City of
Cincinnati, 90 Ohio St. 144, 106 N. E. 970 (1914); Patrick v. Smith, 75
Wash. 407, 134 Pac. 1076 (1913) (water well damaged by vibration) ; see
Note (1913) 27 HARv. L. REv. 188; Comment (1913) 23 YALE LAW Joun-
NAL 180. But many others, influenced by the absence of a technical tres-
pass, allow recovery only upon proof of negligence. Booth v. Rome, WV. &
0. T. R. R., 140 N. Y. 267, 35 N. E. 592 (1893); Bessemer Coal, Iron &
Land Co. v. Doak, 152 Ala. 166,44 So. 627 (1907). There would seem to be no
logical reason for drawing such a distinction. If the necessity of using ex-
plosives is conceded, the question of responsibility should depend upon negli-
gence regardless of the nature of the agent by which the damage is caused.
See Smith, Liability for Substantial Physical Damage to Land by Blasting
(1920) 33 HARV. L. REV. 542, 667. The instant case is novel upon its facts,
and a proper treatment would seem to depend largely upon the economic
desirability of oil production. The Texas Supreme Court has held that
there is ownership of oil in place. Texas Co. v. Daughcrty, 107 Tex. 226,
176 S. W. 717 (1915); Blills and Willingham, Oil & Gas (1926) §§ 13, 14.
And that the lessee has a determinable fee. Stephens County v. Mid-Kansas
Oil & Gas Co., 113 Tex. 160, 254 S. W. 290 (1923) (dependant upon pro-
duction in paying quantities). But an injunction will not issue to restrain
one from pumping the oil from under another's land. Prairie Co. v. State,
231 S. W. 1088 (Tex. Comm. App. 1921); Jones v. Forest Oil Co., 194 Pa.
379, 44 Atl. 1074 (1900); of. Higgins Oil & Fuel Co. v. Guaranty Oil Co.,
145 La. 233, 82 So. 206 (1919). Or to restrain the defendant from "shoot-
ing" his gas well on the grounds that he would thereby decrease the plain-
tiff's supply. Tyner v. People's Gas Co., 131 Ind. 277, 31 N. E. 59 (1892).
That the public benefit derived from extensive production is superior to the
unqualified enjoyment of one's land is again evidenced in the courts' re-
fusals to restrain drilling activities although the title is in dispute. Erode
v. Johnson, 214 S. W. 575 (Tex. Civ. App. 1919); Tex. & Pac. Coal & Oil
Co. v. Howard, 212 S. W. 735 (Tex. Civ. App. 1919). Conceding this im-
portance of production, of which "shooting" is a necessary part, the courts
are confronted with the task of balancing the public good against the pos-
sible individual harm. See Bohlen, The Rule in Rylands v. Fletcher (1911)
59 U. PA. L. REv. 423, 444, n. 136; Smith, Reasonable Use as a Defense
(1917) 17 COL. L. Rav. 383, 393 et seq. That this can best be accomplished
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by an application of the negligence rule, as in the instant case, is apparent.
Regulation by means of permits issued with the particular facts in view
would seem expedient. Due to the inaccessibility of the subject matter,
the greatest difficulty presented by such cases is proof of negligence, proxi-
mate cause or the extent of the damages.

REAL PROPERTY-RELEASE OF POSSIBILITY OF REVERTER.-The defendants'
ancestors granted property in fee to the plaintiffs' predecessors, trustees of
a church, subject to a condition that it be used perpetually for church
purposes. Subsequently, intermediate heirs of the original grantor quit-
claimed the premises to the trustees. In an action for a declaratory judg-
ment, the Supreme Court held that the quit-claim released the conditions and
possibility of reverter so as to give the plaintiffs a clear title against the
defendants. Held, on appeal, that the judgment be affirmed. Trustees of
Calvary Presbyterian Church v. Putnam, 221 App. Div. 502, 224 N. Y. Supp.
651 (4th Dept. 1927).

In the absence of statute a possibility of reverter is not assignable.
Village of Peoria Heights v. Keithley, 299 Ill. 427, 132 N. E. 532 (1921);
see Rice v. Boston & W. R. R., 12 Allen 141, 142 (Mass. 1866) ; Salamanca
Trust Co. v. Grouse, 129 Misc. 609, 611, 222 N. Y. Supp. 83, 85-86 (Sup. Ct.
1927). Contra: Irby v. Smith, 147 Ga. 329, 93 S. E. 877 (1917). Nor is it
devisable. Trustees v. Venable, 159 Ill. 215, 42 N. E. 836 (1896); Methodist
Church v. Young, 130 N. C. 8, 40 S. E. 691 (1902). This has been attributed
to the policy against maintenance. See Upington v. Corrigan, 151 N. Y.
143, 148, 45 N. E. 359, 360 (1896). It seems questionable whether this is
now a practical consideration, particularly in view of the English statutes
which make powers (rights) of entry devisable and assignable. (1837)
7 Will. IV & 1 Vict. c. 26, § 3; (1844) 7 & 8 Vict. c. 76, § 5. It may be
suggested that the rule has as its purpose, perhaps, the insurance of the
execution of the grantor's desires, and that any attempt to assign or devise
is repugnant to such an object. Such a suggestion would explain the mod-
ern adherence to the rule. Indeed, it has been held that a conveyance of the
interest by the grantor is not only inoperative to pass the interest but de-
stroys it. Berenbroick v. Hospital, 23 App. Div. 339, 48 N. Y. Supp. 363 (1st
Dept. 1897); Rice v. Boston & W. Ry., supra; Wagner v. Wallowa County,
76 Or. 453, 148 Pac. 1140 (1915). But see L. R. A. 1916, F. 311, anno-
tation. And that a grantor may release his interest. Brill v. Lynn,
207 Ky. 757, 270 S. W. 20 (1925); see 38 A. L. R. 1111 (1925) anno-
tation. It is stated as a rule that the heirs entitled to enforce a breach of
the conditions are determined not at the time of the grantor's death, but, by
representation, at the time of the breach. See Upington v. Corrigan, supra
at 149, 150, 45 N. E. at 361; Puffer v. Clark, 202 Mich. 169, 199-200, 168
N. W. 471, 480 (1918); Methodist Church v. Young, supra at 12, 40 S. 1.
at 693; 18 L. R. A. (N. s.) 624 (1909) annotation. Contra: North v. Gra-
ham, 235 Ill. 178, 85 N. E. 267 (1908) (interest capable of descent to the
immediate heirs). Logical consistency alone, unsupported by precedent,
would seem to demand the conclusion that the immediate heirs have nothing
to telease. However, consistently with the common law views of the pos-
sibility of reverter, it could be held, as it was in the instant case, that the
interest is capable of release by the intermediate heirs in their capacity of
potential representatives. Cf. Pearse v. Killian, McMullan 231 (S. C. Eq.
1841). The desirability of extinguishing such encumbrances would support
such a result. The difficulties which would be encountered in the practical
administration of this rule, unless the further requirement is made that all
the proper heirs join in the release, are apparent. The facts of the instant
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case conform to this limitation. The decision would seem to be commend-
able if confined to such facts.

SALEs-RisK or Loss-GOODS IN POSSESSION or BAILEE AT TzIrE OF SALE.
-The plaintiff buyer and defendant seller entered into a contract for the
sale of thirty-nine specified cases of camphor at an agreed price. The
camphor was at the time stored in a warehouse, and the defendant held a
non-negotiable warehouse receipt therefor. The defendant transferred this
receipt to the plaintiff, along with a delivery order on the warehouseman.
The plaintiff paid the purchase price but on presenting the delivery order
within a reasonable time was informed that the camphor had disappeared.
The plaintiff brought this action for defendant's alleged broach of contract
to deliver. Held, that the plaintiff recover the market value of the camphor
at the time delivery was requested. Cundill v. Lewis, 245 N. Y. 383, 157
N. E. 502 (1927).

The instant case presents the question of whether buyer or seller shall
bear the risk of loss, where there has been an unconditional contract for
the sale of specific goods in a deliverable state, which at the time of the
sale were in the hands of a third person, and where at the time the loss
occurred the third person had not yet acknowledged to the buyer that he
was holding the goods on his behalf. The present court was not directed by
the briefs of counsel to a single decision of a court on the exact issue in-
volved. The decision relied entirely on the statutory provision that "where
the goods at the time of sale are in the possession of a third person, the
seller has not fulfilled his obligation to deliver to the buyer unless and un-
til such third person acknowledges to the buyer that he holds the goods on the
buyer's behalf." SALES ACT § 43 (3). The section quoted, however, is said
by the draftsman and by commentators to be merely a statement of the
common law. 1 U. L. A. (1922) 147; 2 Williston, SaIcs (2d ed. 1924)
1117. And the cases from which the above rule is drawn are limited to
situations where at the time of the suit the goods Had neither been destroyed
nor damaged. Edwards v. Meadows, 71 Ala. 42 (1881) (suit by seller for
price) ; Buddle v. Green, 27 L. J. Ex. 33 (1857) (suit by purchaser for dam-
ages); Spauldirg v. Austin, 2 Vt. 555 (1829) (suit by purchaser to recover
goods from seller's subsequent assignee with notice). Such, moreover, was
the situation in cases previous to the instant case in which the section
quoted was applied. Greenfield v. Herrman, 72 Mlise. 406, 130 N. Y. Supp.
132 (Sup. Ct. 1911) (suit by purchaser for damages for failure to deliver) ;
Kirsch v. Roulston, 178 N. Y. Supp. 246 (1st Dept. 1919) (suit by seller
for price). Furthermore, as a matter of statutory interpretation, section
43 follows the provision that payment and delivery are concurrent. It seems
reasonably clear, therefore, that the section quoted was not intended to in-
clude the question of risk of loss. On the contrary, it vould seem that that
issue was controlled by other provisions of the same act. Unless a different
intention appears, "where there is an unconditional contract to Zell specific
goods in a deliverable state the property in the goods passes to the buyer
when the contract is made, and it is immaterial whether the time of pay-
ment or time of delivery or both be postponed." SALES AcT § 19(1). "Un-
less otherwise agreed... when the property in the goods is transferred to
the buyer, the goods are at the buyer's risk whether delivery has been made
or not.. .' SALES ACT § 22. The obvious import of these sections taken to-
gether is that in the absence of an agreement otherwise, delivery has no sig-
nificant bearing upon the question of risk of loss, and would indicate that in
the fact situation presented by the instant case the risk of loss should fall
on the buyer. Although no other case passing on the precise point has been
found decided since the Sales Act, all the common law decisions discovered
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are unanimous in holding that the risk of loss is on the buyer, from the
time that the contract is entered into, even though the goods are in the
possession of a third person, who has not had notice of the sale or assented
to hold for the buyer. Nusbaum v. Marks, 20 La. Ann. 379 (1868) ; Pleas-
ants v. Pendleton, 6 Rand. 473 (Va. 1828) ; Merrick v. Bradley, 19 Md. 50
(1862); see Cofield v. Clark, 2 Colo. 101, 105; Perkins v. Dacon, 13 Mich.
81, 90 (1865); Magee v. Billingsley, 3 Ala. 679, 695 (1842). If through the
seller's fault delivery by the third party has been delayed, however, the
risk should be on the seller. SALES ACT § 22(b) ; Perkins v. Daeon, supra;
Kessler Co. v. Lally, 109 Minn. 238, 123 N. W. 921 (1909). It would seem,
therefore, that the instant court erred in holding that Sales Act § 43(3)
applied to the facts of the present case. Moreover, there seems to be no
reason of policy warranting a departure from the common law rule.

TORTS-CONTRIBUTORY NEGLIGENCE-CARE REQUIRED Or DRIVER Or AUTO-

MOBILE AT RAILROAD CROSSING.-The plaintiff's intestate, while driving a
truck during the daytime, was struck at a crossing by the defendant's train,
The driver's view was obscured until he was within twenty feet of the
track. The Second Circuit Court of Appeals affirmed the judgment given
for the plaintiff on the jury's verdict, and the defendant appealed on
grounds of contributory negligence. Held, on appeal, that the judgment be
reversed. The court said that "in such circumstances" the driver should
have stopped, gotten out of the car and looked, if necessary for his safety,
and that "when the standard was clear it should be laid down once for all
by the courts." Baltimore & Ohio By. v. Goodman, 48 Sup. Ct. 24 (U. S,
1927).

Contributory negligence in accidents at railroad crossings has often been
held a jury question. Grand Trunk Ry. v. Ives, 144 U. S. 408, 12 Sup. Ct.
679 (1892); Reynolds Tobacco Co. v. Atlantic Coast Line, 131 S. C. 208,
126 S. E. 449 (1924). There seems, however, to be a tendency, by taking
the question from the hands of the sympathetic jury, to impose a stricter
degree of care on the driver of the automobile. The rule that the jury
must settle disputes of fact, Petry v. Hines, 117 Wash. 175, 200 Pac. 1077
(1921), is satisfied where the jury determines the facts and the court
decides whether their operative effect is contributory negligence. Cf. Cleve-
land C. C. & St. L. By. v. Baker, 190 Ind. 633, 128 N. E. 836 (1920). The
varying circumstances in each case make the application of a formulated
"standard" of care difficult. See Bohlen, Studies in the Law of Torts (1926)
601-608. Where, however, a jury has found a type fact situation, the
"standard" may thereafter be applied by the court. See Holmes, The Con-
mon Law (1881) 123; of. Robison v. Oregon-Wash. R. & Nay. Co., 90 Or.
490, 502, 176 Pac. 594, 598 (1918); Morenci So. By. v. Monsour, 21 Ariz.
148, 157, 185 Pac. 938, 941 (1919). Where the view at the crossing is ob-
structed, courts have established various standards of care. The driver
must take precautions at some effective place. Bradley v. Missouri Pao. R.
R., 288 Fed. 484 (C. C. A. 8th, 1923); Krodel v. Baltimore & Ohio R. R.,
99 W. Va. 374, 128 S. E. 824 (1925) (stopped where view was obstructed).
Contra: Davis v. Davis, 195 Ky. 522, 242 S. W. 870 (1922) (stopped twenty
feet from track but view obstructed). Looking and listening are generally
required. Cassidy v. Fonda J. & G. R. R., 200 App. Div. 241, 193 N. Y.
Supp. 275 (3d Dept. 1922). This is usually interpreted to mean up to time
of crossing. Ballard v. Chicago R. I. & P. By., 193 Iowa 672, 185 N. W.
993 (1922). A few states require stopping. Hines v. Cooper, 205 Ala.
70, 88 So. 133 (1920); State v. Washington B & A. By., 145 Md. 285, 125
Atl. 538 (1924) (if necessary to make looking and listening effective). A
recent case held that a driver unfamiliai with the road is not required to be
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able to stop -within the area lighted by his headlights, when he actually
stopped within twenty feet. Robinson 'v. Pcnnsylvania R. R., 158 N. E. 83
(Ohio, 1927). Courts have seldom gone so far as to require as a matter of
law that the driver get out. Burkett v. Pittsburgh & Shatinutt R. R., 74
Pa. Super. Ct. 404 (1920) (question for jury). Contra.: Thompson v. So.
Pac. Co., 31 Cal. App. 567, 161 Pac. 21 (1916) (must get out if necessary).
The attempt to formulate a standard of care in this fact situation is at
least feasible and will serve to promote trial convenience. The decision,
however, should not be interpreted to mean that contributory negligence is
in all situations a question for the court, although it may be a step in that
direction.

TORTS-PROXIDIATE CAUSE-DUTY OF ToRTFn isOR To INDEM!NIFY SHIP-
OWNER WHO HAS FURNISHED MEDICAL AID TO INJURED SEAMAN.-A seaman
on the plaintiff's barge was injured through the negligent handling of the
defendant's barge. In an action to recover the expenses incurred by the
plaintiff for the seaman's medical care, judgment was rendered for the
defendant. Held, on appeal, that the judgment be affirmed because the
"proximate cause" of the owner's expense was his contract of employment
with the seaman. The Federal No. 2, 21 F. (2d) 313 (C. C. A. 2d, 1927).

A commjon admiralty practice imposed upon the plaintiff a duty to provide
medical services to the injured seaman regardless of any express agree-
ment. The Osceola, 189 U. S. 158, 23 Sup. Ct 483 (1903); Benedict,
Admiralty (5th ed. 1925) § 83. The plaintiff's duty is analogous to that of
a husband to provide medical aid for his wife or a parent for a child. In-
demnity is allowed in such cases in favor of a husband or parent against a
third party tortfeasor. McGahey v,. Albritton, 214 Ala. 279, 107 So. 751
(1926) ; Buhler v. Cohn, 31 Ga. App. 463, 120 S. E. 785 (1923) ; cf. Tenncssce
Central Ry. w. Doak, 115 Tenn. 720, 92 S. W. 853 (1905); 7 Labatt, Master
& Servant (2d ed. 1913) §§ 2633, 2650 et scq. Likewise, where a master is
required to pay damages to a servant by reason of another's wrong. Miller
v. New York Oil Co., 34 Wyo. 272, 243 Pac. 118 (1926); Boston Wovca Hoce
Co. v. Kendall, 178 Mass. 232, 59 N. E. 657 (1901); Boston & 3. Ry. v.
Brockett, 71 N. H. 494, 53 Atl. 304 (1902); Travellcr's Ins. Co. v. Gi'eat
Lakes Co., 184 Fed. 426 (C. C. A. 6th, 1911). And where an insurer pays
the value of goods destroyed by another's wrong. Phomzix Ins. Co. v.
Erie Transportation Co., 117 U. S. 312, 6 Sup. Ct. 750 (1886); cf. Robert-
son v. City of Paducah, 146 Ky. 188, 142 S. W. 370 (1912) (street con-
tractor liable to city for judgment against it due to contractor's negli-
gence); Scott v. Curtis, 195 N. Y. 424, 88 N. E. 794 (1909), 40 L. R. A.
(N. S.) 1147 (1912) annotation. The instant case represents one of the
many confusing uses of "proxdmate cause." A physical causal relation
between the defendant's wrong and the plaintiff's loss was manifestly
present. Cf. Union Pac. Ry. v,. Jones, 21 Colo. 340, 40 Pac. 891 (1895)
(one negligently injuring adult daughter-servant responsible to parent-
master for cost of her medical expenses); Boston Woven Hose Co. v. Kcz-
dall, supra. The real problem involved would seem to be whether protec-
tion against this type of loss should be extended in line with the analogous
cases, supra. Green, Rationale of Proximate Cause (1927) 11.

TRUSTS--POWER OF DONOR'S HEIRS To ENFORCE CEARITABiLE TnUST.-The
testator left the residue of his estate for charitable purposes, giving his
widow a power of appointment over it to be exercised in her lifetime. She
exercised this power in her will. The testator's heirs brought suit claim-
ing that as the power had not been exercised as provided for, the charity
failed and they were entitled to the fund. They also asked that the trust



YALE LAW JOURNAL

be properly enforced if valid. ' The lower court overruled a demurrer of
the defendants and decreed partition of the estate. Held, on appeal, that
the decree be reversed, on the ground that the widow's testimentary dispo-
sition was a sufficient compliance with the requirements of the donor's will.
Dictum, that the donor's heirs could enforce the proper execution of the
charity if there were any diversion or mismanagement of the funds. McGee
v. Vandeventer, 326 Ill. 425, 158 N. E. 127 (1927).

The cestui of a charitable trust can enforce its proper execution if he is
able to show a greater pecuniary interest than that of the public in general.
Ludlam v. Higbee, 11 N. J. Eq. 342 (1857); see Tate v. Woodyard, 145 Ky.
613, 615, 140 S. W. 1044 (1911); of. Averill v. Lewis, 138 Atl. 815 (Conn.
1927); In re St. Michael's Church, 76 N. J. Eq. 524, 74 AtI. 491 (1909)
(legatee of donor cannot sue). Some courts do not allow enforcement by
the donor on the ground that he has parted with all interest in the prop-
erty. Clark v. Oliver, 91 Va. 421, 22 S. E. 175 (1895) ; Strongi v. Doty, 32
Wis. 381 (1873). Contra: Mills v. Davison, 54 N. J. Eq. 659, 35 Atl. 1072
(1896) ; see Baptist Church v. Presbyterian Church, 57 Ky. 635, 640 (1857).
It has been said that he has a 'visitorial power." See Sanderson v. White,
35 Mass. 328 (1836); Zollman, American Law of Charities (1924) § 603.
But of. Bogert, Trusts (1921) § 113. Such a power would seem to exist,
however, only where the trustee is a corporation. Perry, Trusts (6th ed.
1911) § 742; Bogert, leo. cit. supra. Probably the only reason of the courts
in allowing suit by the donor is found in a desire to recognize his generosity.
This reason would not, however, extend to the heir, whose interest is usually
adverse to the charity. Petition of Burnham, 74 N. H. 492, 69 Atl. 720
(1908); see Sandusky v. Sandusky, 265 Mo. 219, 234, 177 S. W. 390, 394
(1915); Nolfe v. Byrne, 142 Tenn. 309, 315, 219 S. W. 1, 2 (1919). But
see Garrison v. Little, 75 Ill. App. 402, 417 (1897). The attorney-general
is always a proper party to such a suit, on the ground of public interest.
People v. Braucher, 258 Ill. 604, 101 N. E. 944 (1913). It has been held
that he must be made a party. Lanning v. Commissioner, 63 N. J. Eq. 1, 51
Atl. 787 (1902) (bill instituted by cestui); Larkin v. Wikoff, 75 N. J. Eq.
462, 72 Atl. 98 (1909) (same); McKenzie v. Trustees of the Presbytery,
67 N. J. Eq. 652, 61 Atl. 1027 (1904) (bill by devisee and heir of donor).
The latter rule would seem to be desirable, permitting heirs to institute
suits but safeguarding the public interest as well.

TRUSTS--RESPONSHILITY OF INACTIVE Co-TRUSTEES IN NEW YoRicu-The
defendants, testamentary trustees, never had possession of the trust prop-
erty, but allowed their co-trustee, a son of the testator, to assume exclusive
control and management for fifteen years, making no attempt at super-
vision. They joined with him in signing the inventory and an account which
was not settled, as well as a number of checks. The active trustee looted
the estate of a sum in excess of $500,000, and finally absconded. The bene-
ficiaries sued for an accounting, and to remove the defendants as trustees.
Held, that the defendants were responsible for these peculations, though they
had never been aware of them. Brown v. Phelan, 130 Misc. 590, 224 N. Y.
Supp. 391 (Sup. Ct. 1927).

The New York courts have dealt with the problem from the viewpoint
of causal connection between the conduct of the co-trustees and the losses
to the trust property. Where there was an a4irmative act on the part of
the co-trustees, whereby their associate obtained exclusive possession of the
trust property, the courts have generally imposed responsibility for sub-
sequent losses. Bruen v. Gillet, 115 N. Y. 10, 21 N. E. 676 (1889) ; Matter
of Howard, 110 App. Div. 61, 97 N. Y. Supp. 23 (2d Dept. 1905), aff'd 185
N. Y. 539, 77 N. E. 1189 (1906). But passive acquiescence by the co-
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trustees, who never have had possession, in the assumption of sole custody
and control by their associate, has not been considered in itself a breach of
trust. Ormtistm v. Olcott, 84 N. Y. 339 (1881); Cocks v. Havilanzd, 124
N. Y. 426, 26 N. E. 976 (1891). Moreover, where there was a positive act,
but one which was necessary for the proper administration of the trust,
i. e., in the usual course of business, the co-trustees have not been held.
Purdy v,. Lynch, 145 N. Y. 462, 40 N. E. 232 (1895). Where the co-trustees
have failed to supervise their active associate, but have had no grounds for
suspecting wrong-doing on his part, the courts have usually been unvil-
ling to impose responsibility. Westcrficld v. Rogers, 174 N. Y. 230, 66 N. E.
813 (1903); Matter of Halsted, 110 App. Div. 909, 95 N. Y. Supp. 1131
(2d Dept. 1905) (two judges dissenting), affd, 184 N. Y. 563, 7G N. E.
1096 (1906) (two judges dissenting). But cf. Bates v. Undcrhill, 3 Redf.
365 (N. Y. Surr. Ct. 1878) ; Thompson v. Hicks, 1 App. Div. 275, 37 N.Y.
Supp. 340 (2d Dept. 1896). Where, however, the co-trustees have remained
inactive after notice of irregularities, they have consistently been held for
losses subsequent to such notice. W-iincrding v. McKcssonz, 103 N. Y. 329,
8 N. E. 665 (1886); Matter of Myers, 131 N. Y. 409, 30 N. E. 135 (1892).
The instant case, admittedly departing from the usual rule as to the duty of
supervision, follows the view that passivity is a breach of a trustee's implied
promise, made in accepting the trust, to assume a full share of responsi-
bility, that it is not what an ordinary prudent man would do in respect
to his own affairs, and that it may be regarded, as much as the misfeasance
of the active trustee, as the proximate cause of the loss. See Bogert, The
Liability of an I2active Co-Trustee (1921) 34 HARV. L. REV. 483, 502 (cited
and commended in the instant case). Trustees bent on inaction should not
accept a trust. Hence it seems desirable to impose on them, if they do
accept, the duty as well as the power of supervision.


