
RECENT CASE NOTES

ATTACHMENT-BILLS AND NOTES-INTEREST OF PAYEE BFORE DELVEY.-In

the service of summons in an action against the defendant, a foreign corporation
not doing business in the state, attachment was levied on a draft of which the
defendant was the payee. The draft was found within the state in the possession
of the drawer-drawee and had never been delivered to the defendant. The lower
court denied a motion to vacate the service of summons and the defendant appealed,
contending that the draft was not attachable. Held,. that the judgment be
reversed. Erskine v. Nemours Trading Corp. (1924) 239 N. Y. 32, 145 N.
E. 273.

"Every contract on a negotiable instrument is incomplete and revocable until
delivery of the instrument for the purpose of giving effect thereto." N. I. L. sec.
16; but see Angucs v. Downs (1915) 85 Wash. 75, 147 Pac. 63o (conclusive

presumption of delivery against a bona fide purchaser). The "delivery" must
be unconditional. lit re Continental Engine Co. (1916, C.C.A. 7th) 234 Fed. 58;
Home State Bank v. Martin (1923) 196 Iowa, 1092, 195 N. W. 977. It must
be accompanied by an intention in the payee to accept. Whyte v. Rosencrantz
(1899) 123 Calif. 634, 56 Pac. 436. But such an intention seems to be presumed
where "delivery" is made to a third party for the benefit of the payee. See
Great Western Finance v. Hamilton Nat. Bank (1924, Colo.) 230 Pac. 115. It

must further appear that no power of revocation remains in the maker. Ard v.
Bowie (1916) 125 Ark. 169, 187 S. W. io66; Lawrence v. Scurry (1gig) 187
Iowa, 1055, 175 N. W. 2z; cf. Traders' National Bank v. First National Bank
(192o) 142 Tenn. 229, 217 S. W. 977. Therefore the courts have refused to
recognize any attachable interest in the payee before delivery. Ard v. Bowie,
supra. But that he has some "interest" in the note is not thereby denied. For

an attachment will be defeated where public policy seeks to preserve the interest
involved. Murphy v. Casey (1921) 15o Minn. 1O7, 184 N. W. 783 (insurance
policy). Or refuses to sponsor its sale. Lanahan v. Bailey (1898) 53 S. C. 489,

31 S. E. 332 (prohibited liquor). Or protects the conflicting rights of third
parties. Dye v. Denver 6 R. G. R. R. (1915) 96 Kan. 676, 153 Pac. 502 (con-

tract right to use railroad car) ; *Humphrey v. Wheeler (1917) 92 Vt. 47, 101

Atl. ioi8 (vendor's lien). Or where it would conflict with business usage as in'
sales cases. Wickers v. Scheuer (1922) ii8 Wash. 614, 204 Pac. 780 (no

attachable interest in buyer where bank holds documents of title as security);
cf. Turner Looker Co. v. Hindman (1923) 298 Mo. 6I, 250 S. W. 388 (buyer
under those conditions has sufficient "property" to make him bear the risk of

loss); Mirabita v. Ottoman Bank (1878, C. A.) L. R. 3 Exch. Div. 164

(buyer allowed to recover from bank which had resold to a third party). The

payee may prevent an interference with an initiated delivery. See Canterbury
v. Sparta (1895) 91 Wis. 53, 64 N. W. 311. Some such "privilege" or "power"

has often been held to be attachable "property." Simpson v. Jersey City Con-

tracting Co. (19oo) 165 N. Y. 193, 58 N. E. 896 (pledgor's claim against pledgee) ;
Stagg v. British Controlled Oilfields Ltd. (1921, Sup. Ct.) 117 Misc. 474, 192
N. Y. Supp. 596 (power and privilege to exercise option by performing contract) ;
Moseley v. Fidelity & Deposit Co. (1920) 33 Idaho, 37, 189 Pac. 86z (vendee's
interest in deed in escrow). But it would seem that before any attempt at

delivery by the maker, conformity with the policy of the N. I. L. prevents recog-
nizing in the payee anything more than an expectancy; which has not as yet

been held attachable. See Young v. Young (1893) 89 Ga. 675, 17 S. E. 47o;

Watt-Hartley-Homtes Co. v. Day (1907) 1 Ga. App. 646, 57 S. E. 1033 (garnish-

ment served on maker held to require him to withdraw check from the mails).
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CARRIERs-DELAY IN DELIVERY-CoNSIGNORS RIGHT OF ACTION AGAINST

CARuEL.-The plaintiff sold fruit f.o.b. place of shipment. Due to an unseason-
able delay in transit, the fruit became soft and unfit for use, and the consignees
refused to accept it The plaintiff consented to a disposal of the fruit for its
account, and released the consignees from all obligation under the purchase. In
an action against the carrier for damages, the lower court found for the plaintiff,
and the defendant appealed. Held, that the judgment be affirmed. American Ry.
Express Co. v. Island & Gypsum Fruit Co. (1924, C.C.A. 6th) 3oo Fed. 311.

Delivery of gooas to a carrier consigned to the purchaser ordinarily con-
stitutes a delivery to the purchaser, and operates to transfer "title" to him.
Uniform Sales Act, sec. ig (4). Cox v. Andersen (19o7) 194 Mass. 136, 80 N.
E. 236. Some courts have limited recovery against the carrier for damages in
transit to the then holder of "title." Thus the consignor has been denied a right
of action for goods damaged in transit, "title" having passed to the consignee.
Capehart v. Furmma Farm Implement Co. (1894) 1O3 Ala. 671, I6 So. 627.
And where goods were shipped with a bill of lading to the seller's order, the
consignee has been denied a right of action against the carrier. Kleinhans v.
Canadian Pac. Ry. (1922, Ist Dept.) 2o3 App. Div. 715, 196 N. Y. Supp. 862.
This result seems inconsistent with the provision in the Sales Act that "if,
except for the form of the bill of lading, the property would have passed to the
buyer on shipment of the goods, seller's property in the goods shall be deemed to
be only for the purpose of securing performance by the buyer of his obligation
of the contract." Uniform Sales Act, sec. 2o (2). But other courts have held
that a settlement between consignor and consignee operated as an assignment of
the consignee's right of action. Produce Trading Co. v. Norfolk So. Ry. (19i9)
178 N. C. 175, ioo S. E. 316. And still other courts have made the contract
relation between the consignor and carrier the basis for granting the consignor
relief. Norfolk So. Ry. v. Norfolk Truckers' Exchange (1916) 118 Va. 650, 88
S. E. 318. Those cases requiring "title" in the consignor or consignee as a
condition to a right of action, seem to be out of harmony with good
commercial policy, for the parties are thus forced to gamble as to where
"title" lies. Each has such an interest that he should be able to obtain
redress in his own name in a direct action. Savannah Ry. v. Commercial
Guano Co. (1898) 1O3 Ga. 590, 593, 30 S. E. 555, 556. While the Sales Act,
see. ig (4), provides that property in goods delivered to a carrier passes to the
buyer, the provision was not inserted for the benefit of the carrier. Robb v.
Aim. Ry. Express Co. (1921) 78 Pa. Super. I, 6. The only concern which a
carrier has is to be protected against suits by both consignor and consignee for
the same cause of action. See Savannah Ry. v. Commercial Guano Co., supra.
While allowing the consignor to bring suit would not prevent the carrier from
being subjected to two suits, it is unlikely that the consignee would also commence
an action, especially after a settlement has been effected.

CONFLICT OF LAws-WoRKMEN'S COMPENSATION ACr-RIGHTS OF INSURANCE
COMPANY TO PROCEEDS OF JUDGMENT OBTAINED BY INJURED PARTY AGAINST
WRONGDom.-An employer in New Jersey, under the Workmen's Compensation
Act, paid his employee for an injury caused in that state by a third person.
Thereafter the employee recovered in New York a judgment against that person
for a sum in excess of that paid by the employer. The judgment debtor,
although notified by the insurance company, through whom the employer had
paid, that the employee had already received compensation from the insurance
company, paid the full amount to the employee. The insurance company brought
a bill in equity claiming a lien on the proceeds of the judgment obtained in New
York. The Appellate Division reversed the order of the Special Term granting
the plaintiff's motion to restrain the defendants from using the proceeds. Held,
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that the order of the Appellate Division be reversed and the order of the Special

Term be affirmed. Hartford Accident and Indemnity Co. v. Chartrand (1924)

239 N. Y. 36, 145 N. E. 274.

The New Jersey Workmen's Compensation Act, as amended, provides that the

employer shall be "entitled to receive from the third person upon payment of any

amount in release... a sum equivalent to the amount of compensation payments

which the employer has theretofore paid." N. J. Acts, 1913, ch. 174, sec. 8.

Prior to the amendment of 1913, the employer had no right to any of the proceeds

of a judgment obtained by the employee against the tort feasior even though the

employee thereby enjoyed a double recovery. N. J. Acts, 1911, ch. 95, sec. 3;

Interstate Tel. and Tel. Co. v. Public Service Elec. Co. (1914) 86 N. J. L. 26,

go Atl, lO62; Jacowicz v. D. L. & W. Ry. (1915) 87 N. J. L. 273, 92 Atl. 946.

The purpose of the amendment of 1913 would seem to have been to prevent such

a double recovery by the employee and to give the employer a right to reimburse-

ment from the proceeds of the judgment against the third person although it did

not authorize him to join in the action. N. J. Acts, 1913, ch. 174, sec. 8; see

Newark Paving Co. v. Klotz (1914) 85 N. J. L. 432, 91 Atl. 91. A similar

result is reached in most other states by express provision that the employer shall

be subrogated to any claim which the injured employee may have against the tort

feasor. Mass. Bonding and Ins. Co. v. San Francisco-Oakland Terminal R.

R. (1919) 39 Calif. App. 388, 178 Pac. 974; Mayhugh v. Somerset Tel. Co. (192o)

265 Pa. 496, iog Atl. 213. In the instant case the court held that the part of the

act here in question became" a part of the general law of New Jersey, "affected

both the right and the remedy" and so constituted a portion of the substantive

law of New Jersey governing torts committed there. Cf. Wasilewski v. Warner

Sugar Refining Co. (1914, N. Y. City Ct.) 87 Misc. 156, 149 N. Y. Supp. 1035;

Gooding v. Ott (1916) 77 W. Va. 487, 87 S. E. 862; see Angell, Recovery under

Workmen's Compensation Acts for Injuries Abroad (igi ) 31 HARv. L. REv.

61g. But the courts of the forum follow the rules of the place where the tort

was committed and give the plaintiff rights "as nearly homologous as possible"

to those which he would have had if the action had been brought in-that place.

Powell v. Great Northern R. R. (igo7) io2 Minn. 448, 113 N. W. l17; see

Guinness v. Miller (1923, S. D. N. Y.) 291 Fed. 769. So the employer would

have a "New York" right to reimbursement from the employee's New York judg-

ment against the tort feasor. In the fire and accident insurance cases in which the

insured has received comiensation first from the insurance company and thereafter

from the third person, he holds the proceeds from the latter in trust for the

insurer. Monmouth County Fire Ins. Co. v. Hutchinson (187o) 21 N. 3. Eq.

107; United States v. American Tobacco Co. (1897) 166 U. S. 468, 17 Sup. Ct.

61g. Following the analogy of these cases the instant decision seems sound.

CONSTITUTIONAL LAw-DuE PROCEss-STATUTE LIMITING NumBER OF AGENTS

OF INSURANCE COMPANY UNcoNs
Ti TuT i oNAL.-A state statute prohibited any

insurance company from having more than one agent in cities of less than fifty

thousand inhabitants, or more than two agents in cities of a greater population.

The same statute also authorized such agents to hire any number of licensed

solicitors. The plaintiff, an agent of a foreign corporation, was thereby refused

a license to carry on business in the state after sixteen years of such employment.

The lower court held this statute constitutional. Held, (three judges dissenting)

that the judgment be reversed. Northwestern National Insurance Co. v. Fish-

back (1924, Wash.) 28 Pac. 516.

Under the police power certain businesses "affected with a public interest" are

subject to state regulation for the promotion of the public health, safety or morals.

Munn v. Illinois (1876) 94 U. S. 113 (grain elevators) ; Cooley, Constitutional

Limitations (7th ed. igo3) ch. 16. Insurance companies commonly fall within this
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classification. Whitfield v. Aetna Life Ins. Co. (1907) 205 U. S. 489, 27 Sup. Ct.
578; Freund, Police Power (19o4) sec. 4oo. Thus the state can prescribe condi-
tions precedent to the privilege of engaging in the insurance business within its
confines. Hartford Fire Ins. Co. v. State (,9o5) 76 Ark. 3o3, 89 S. W. 42

(excluding members of pools or combinations); Paul v. Virginia (1868, U. S.) 8
Wall. 168 (requiring foreign corporations to file a bond to protect state policy-

-holders); Parker v. Lamb & Sons (i8g6) 99 Iowa, 265,68 N. W. 686 (prescribing
capital necessary); Phoenix Ins. Co. v. McMaster (1915) 237 U. S. 63, Sup. Ct-
504 (requiring foreign corporations to have a certain percentage of their assets in
domestic securities). The rates of all insurance companies are commonly subject
to legislative regulation. German Alliance Ins. Co. v. Kansas (1913) 233 U. S.
389, 34 Sup. Ct. 612; Equitable Life Assur. Soc. v. Commwnwealth (19o2) 113
Ky. 126, 67 S. W. 388 (prohibiting rebating or rate discrimination between appli-
cants of the same class). They may be required to file a copy of the form of
policy contemplated. Cf. Aetna Life Ins. Co. 'v. Hardison (igo8) ig Mass. 181,
85 N. E. 4o7. Or even to use a standard form of policy. In re Opinion of
Justices (1903) 97 Me. 590, 55 Atl. 828. Or compelled at their peril to notify an
applicant of rejection of his application within twenty-four hours after its receipt
by the company's agent. National Union Fire Ins. Co. v. Wanberg (1922) 260
U. S. 71, 43 Sup. Ct. 32; see (1924) 34 YALE LAW JoURNAL, lo2. Statutes
making insurance brokers agents of the companies they represent are not unconsti-
tutional. American Fire Ins. Co. v. King Lumber Co. (1919) 250 U. S. 2, .39
Sup. Ct. 431 (to preclude underwriters from denying responsibility after employing
agents); cf. Hooper v. California (1894) 155 U. S. 648, 15 Sup. Ct. 207. A
license may be demanded of insurance brokers and agents. Commonwealth v.
Roswell (1899) 173 Mass. 119, 53 N. E. 132. And such licenses may be restricted
to residents who have been so licensed for a certain period. La Tourette v.
McMaster (1919) 248 U. S. 465, 39 Sup. Ct. 16o (as a means for closer supervision
by the insurance commissioner). Although these regulations have a definite rela-
tion to the public welfare, the mere limitation of the number of agents in a
company's employ, withouf regard to fitness, may seem more doubtful. But the
fact that the dissenting judges recognized a probability that the statute would
facilitate state regulation would seem to indicate that the measure was not so
palpably unreasonable as to be unconstitutional. See COMMENTS (1924) 33 YALE

LAW JOURxNAL, 847.

CoNTRAcTs-REvocAT1oN OF A GENERAL OFFER-COMMUNICATION TO OFFEREE-

The defendant offered in its newspaper to give certain prizes to the winners of a
subscription contest, reserving the privilege to amend the rules. The defendant.
later published a notice, to the effect that subscriptions must be accompanied by

cash, money order or certified check. After this notice the plaintiff turned in
two uncertified 'checks which were received and cashed by the defendant. The
plaintiff was awarded the third prize. She sued for the value of the second prize
to which she would have been entitled had these checks been counted. The jury
found that she had no actual notice of the change in the rules and returned a
verdict in her favor. Held, that the judgment be affirmed. Long v. Chronicle
Pub. Co. (1924, Calif.) 228 Pac. 873.

In general, a revocation of an offer must be communicated to be effective.
Henthorn v. Fraser (1892) 2 Ch. 27; I Williston, Contracts (1920) sec. 56.
Where, however, an offer is made to the public by advertisement, it can be revoked
in the same way. Sears v. Eastern Railroad Co. (1867, iass.) 14 Allen, 433
(time table); Shuey v. United States (1875) 92 U. S. 73 (reward). In the
instant case the offerees were known and the revocation could have been com-
municated to them. The case may also be sustained on the ground that the
defendant waived his privilege to amend the rules by cashing the uncertified checks.
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DETERMINABLE FEE-COMPENSATION FOR POSSIBrrITY OF REVERTER IN EMINENT,

DOMAIN PROCEEDINGS.-Land was granted "so long as" a church devoted to

certain religious purposes was "kept and used" thereon. Subsequently the land
was taken by eminent domain. The heirs of the grantor sought to obtain a part
of the fund awarded on the ground that the grantee acquired a fee determinable
by a disuser and that they should be compensated for the taking of their
"possibility of reverter." The plaintiffs failed in the lower court and appealed.
Held, that the judgment be affirmed. First Reformed Church v. Croswell (1924,
3d Dept.) 21o App. Div. 294.

A determinable fee is usually defined as an estate so limited that it may last
forever, but which, on the happening of a certain event, ceases and reverts to
the grantor. First Universalist Society v. Boland (1892) 155 Mass. 171, 29 N.
E. 524; 2 Blackstone, Commentaries, *og, Powell, Determinable Fees (1923) 23

COL. L. REv. 2o7. The interest remaining to the grantor, the "possibility of
reverter," is a beneficial liability correlative to the power in the grantee of
terminating the estate by disuser. Since Quia Emptores in 1289 such "rights of
reverter" have been doubted for lack of necessary tenure, but they are generally
recognized in this country. Gray, Rule against Perpetuities (3d ed. 1915) secs.
31-33; cf. Vance, Quest for Tenure (924) 33 YALE LAW JOURNAL, 248. Although
descendible, they cannot be assigned or devised except in Pennsylvania. -Presby-
terian Church v. Venable (1896) 159 Ill. 215, 42 N. E. 836 (devise); Pond v.
Douglass (19o9) io6 Me. 85, 75 At. 320 (assignment) ; contra: Slegal v. Lauer
(1892) 148 Pa. 236, 23 Atl. 996. There seems to be no reason for this restriction
on alienation except to prevent uncertainty of ownership. It has been consistently
held, however, that the value of the possibility is too remote and uncertain to be
capable of assessment for taxes' or evaluation in eminent domain proceedings.
Lyford v. Laconia (19o9) 75 N. H. 22o, 72 Atl. 1O85 (eminent domain); Matter
of Terry (1916) 218 N. Y. 218, 112 N. E. 931 (taxes). This is in accord
with the result reached in the analogous situation, where land is taken by con-
demnation during the lifetime of the husband and the wife is held not entitled to
have any portion of the money received in compensation for her inchoate right
of dower. Venable v. Wabash Western Ry. (1893) 112 Mo. 103, 20 S. W. 493;
Flynn v. Flyn; (1898) 171 Mass. 312, 5o N. E. 65o; cf. (1925) 25 CoL. L. REv.
101.

INSURANCE-INsURABLE INTEREST-MORTGAGOR'S SECONDARY LIABILITY FOR

PAYMENT OF MORTGAGE DET.-The plaintiff procured a loan, giving therefor
a note secured by a mortgage on improved real estate. He then insured with
the defendant insurance company on his own account buildings on the land, the
policy containing the so-called "New York Standard Mortgagee Clause." The
plaintiff having with the assent of the insurer conveyed all his interest in the
property subject to the.' mortgage, a remote grantee within the policy term
criminally burned the buildings. The defendant, denying liability to the mort-
gagor on this ground only, paid the loss to the mortgagee to the full extent of
the mortgage debt, and received an assignment of the notes and mortgage. The
plaintiff now suedt tp have the notes cancelled on the ground that payment to
the mortgagee discharged the debt. The lower court gave judgment for the
defendant. The plaintiff brought error and questions were certified by the Court
of Appeals to the Supreme Court as to whether the payment by the defendant to
the mortgagee was a payment upon the policy as to the plaintiff and so operated
to extinguish his liability in the notes. Held, (two judges dissenting) that the
questions be answered in the affirmative. Pike v. American Alliance Ins. Co.
(1924, Ga.) 124 S. E. I61.

The dissenting opinion was based on the ground that the plaintiff had no insura-
ble interest in the property at the time of the loss and hence no interest in the
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insurance money. In order to have an insurable interest in pro1lerty it is not
necessary that one have with respect to it such an aggreiate of jural relations as
is termed legal or equitable "title." It is usually sufficient if he have any jural
relation though it be a contingent one, as here, which will be injuriously affected
by the destruction of the property. Cross v. Nat'l Fire Ins. Co. (1892) 132 N. Y.
133, 3o N. E. 39o; Vance, Insurance (19o4) 116 et seq. Thus a duty with
respect to property, as that of agent or bailee, creates such an interest in one that
he may insure in his own name "on account of whom it may concern" or "for
goods held in trust or on commission." Sturm v. The Atlantic Mut. Ins. Co.
(1875) 63 N. Y. 77; California Ins. Co. v. Union Compress Co. (189o) 133 U. S.
387, io Sup. Ct. 365. And a beneficial power with respect to property is such an
interest, as in the case of an option to purchase. People's St. Ry. Co. v. Spencer
(1893) 156 Pa. 85, 27 Atl. 113; Crossman v. An. Ins. Co. (1917) 198 Mich.
304, 164 N. W. 428. The right to avail himself of the mortgage security has
been held such an interest, as where the mortgagee has assigned the 'mortgage
notes and guaranteed their payment. Phenix Ins. Co. v. Omaha Trust Co. (1894)
41 Neb. 834, 6o N. W. 133; Mahoney v. State Ins. Co. (19o7) 133 Iowa, 570,
11O N. W. 1041. It therefore seems that in the instant case the mortgagor's
right to avail himself of the mortgage security in case he is called upon to pay
the mortgage debt is a valuable property interest which would be impaired by
loss of the buildings, and as such is insurable. Waring v. Loder (1873) 53 N.
Y. 581; Hanover Fire Ins. Co. v. Bohn (1896) 48 Neb. 743, 67 N. W. 774.

LANDLORD AND TENANT-FIXTuRES-REoVAL UNDER NEW LEASE.- The plain-
tiff erected trade fixtures under a lease permitting their removal. The lessor
was dispossessed by the defendant who continued the plaintiff as tenant from
week to week, finally terminating his tenancy and denying his privilege of remov-
ing the fixtures. In an action for their conversion the lower court held for the
plaintiff and the defendant appealed. Held, that the judgment be affirmed.
Debobes v. Butterly (1924, Ist Dept.) 21o App. Div. 50, 205 N. Y. Supp. 1O4.

It was once well established in jurisdictions in which fixtures were held part
of the realty, that the privilege of removing them was lost by taking a new lease
not expressly granting it. Niestadt v. Joseph (1923, Ind. App.) 139 N. E. 336;
(1920) 29 YALE LAW JoURNAL, 930. But where chattels annexed were considered
to remain personalty a contrary rule was developed. Sassen v. Haegle (1914) 125

Minn. 441, 147 N. W. 445. A growing number of jurisdictions, though holding
the annexed chattels to be fixtures, have flatly rejected the formerly established
rule on grounds of policy. Dunkel v. Hedges (1921) 15 Ohio App. 259; and see
Md. Code, 19o4, art. 53, see. 28. And many others limit its application. Bergh
v. Herring Safe Co. (19o5, C.C.A. 2d) 136 Fed. 368 (confining it to fixtures
firmly annexed); McClelland v. Murphy (1924, Ky.) 264 S. W. 733 (recognizing
a holding over as tenant from year to year as an excrescence on the original term).
The instant case exemplifies the latter limitation of the rule.

LANDLORD AND TENANT-LIABILITY FOR ]RENT AFTER DESTRUCTION OF PREMISES.
-The plaintiff leased a city lot to the defendant who was not to pay rent until the
plaintiff should construct a building for a grocery store thereon. The store having
been built, occupied, and later burned, the plaintiff sued for rent accruing after
the fire. The lower court held for the defendant. Held, (one justice dissenting)
that the judgment be affirmed. Whittaker v. Holmes (1924, Ark.) 263 S. W. 788.

Under the older theory that a lease conveys an interest in land and that rent
reserved issues out of the land, the destruction of buildings on the leased premises
does not determine the duty to pay rent. Bowen v. Clemens (igio) I6I Mich. 493,
126 N. W. 639; (1924) 33 YALE LAw JOURNAL, 327. But where a room, apart-
ment, or even a building is let without the subjacent earth, its destruction deter-
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mines the duty. Taylor v. Caldwell (1863, Q. B.) 3 Best. & S. 824; Norman v.

Stark Co. (1922, Tex. Civ. App.) 237 S. W. 963. Recognizing these rules, the

court rested its decision on the ground that the lease was ambiguous and should

be interpreted as a contract to let a building only. The case is interesting as
exemplifying a tendency to evade a settled rule which is coming into disfavor as
contrary to modern business theory and practice. Cf. Greenberg v. Shipbuilding
Co. (1923) 277 Pa. 312, 121 Atl. 63; Doherty v. Brewing Co. (1921) 199 App.
Div. 708, 191 N. Y. Supp. 59.

MUNICIPAL CoRPoRATioNs-No DUTY OF ANY SORT To RIMmuRSE PUBLIC

OFFICER FOR EXPENSE OF DEFENCE IN CRIMINAL PROSECUTION.-Pursuant to an

authorization frofn the legislature, the board of estimate and apportionment of the

city of New York allowed as a charge against the city about $30,000 the amount
expended by a public officer in successfully defending himself in a criminal
prosecution for' official acts. The plaintiff taxpayer moved for an injunction
pendente lite in his action to perpetually restrain the defendants, officers of the
city, from paying such amount, on the ground that it was a gift for a private
purpose Held, that the injunction be granted. Schiefflin v. Henry, Craig, and
Berolsheiner (1924, N. Y. Sup. Ct. Spec. T.) 123 Misc. 792.

Payment to an individual is not a "gift" within the constitutional prohibition
if made in recognition of an equitable or "moral claim" against the state. In re
Borup (i9o5) 182 N. Y. 222, 74 N. E. 838; Munro zi. State (igi8) 223 N. Y.
208, ii9 N. E. 444. What constitutes such "moral claim" is a question primarily
for the legislature. See United States v. Realty Co. (1896) 163 U. S. 427, 16
Sup. Ct 1120. So the decision in the instant case is that there is no reasonable
ground for the legislative decision that a "moral claim" exists. This seems sound
since cases where "moral claims" have been held a good ground for the imposition
of a duty to pay have been those wfiere the state received a benefit. Exempt Fire-
men's Benevolent Fund v. Roome (883) 93 N. Y. 313; Wheeler v. State (i9o7)
19o N. Y. 406, 83 N. E. 54. Or where the claimant suffered injury because of the
acts of the state. See Splittorf v. State (1888) io8 N. Y. 205, 15 N. E. 322.
On the analogy of the New York view of bonus legislation, the instant case is
clearly one of a gratuity. See People v. Westchester National Bank of Peeks-
kill (i92i) 231 N. Y. 465, 132 N. E. 24I; (1921) 31 YALE LAW JOURNAL, 78.

PARENT AND CHILD--CuSTODY AS AGAINST STRANGERS.-An illegitimate child,
born of the plaintiff, a minor and unmarried, was placed at birth in the custody of
the defendant by pre-arrangement with the plaintiff's mother. The evidence was
conflicting as to whether the plaintiff herself had consented. Shortly afterwards
the plaintiff demanded the child back, showing that she was of good character and
that her parents were financially fit for the care of the child. The petition for
recovery of the child was dismissed in the lower court. Held, that the judgment
be reversed. Jensen v. Earley (1924, Utah) 228 Pac. 217.

In awarding custody of a minor between opposing claimants, the dominant con-
sideration is the welfare and best interests of the child. Harrison v. Harker
(I914) 44 Utah, 541, 142 Pac. 716; Marshall v. Reams (893) 32 Fla. 499, 14
So. 95; 1 Schouler, Domestic Relations (6th ed. 1921) 743; (923) 32 YALE LAW

JOURNAL, 746; (1916) 29 HARv. L. Ray. 338. An important but now subsidiary
consideration is the right of the parent. Garrett v. Mahaley (917) 199 Ala. 6o6,
75 So. io; Hesselman v. Haas (i9o6) 71 X. J. Ch. 689, 64 Atl. 165; Tiffany,
Law of Persons and Domestic Relations (2d ed. 1909) 247; Greene, The American
Mother's Right to Her Child (i918) 52 Amt. L. REv. 371; (1922) 31 YALE LAW

JOURNAL, 445. The courts of review, hindered materially in* their judgment 'of
the character of the claimants by not having the parties before them, face a dis-
tinctly difficult task in choosing the preferable custodian. Cf. Hummel v. Parish
(1913) 43 Utah, 373, 384, 134 Pac. 898, 9o2.
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PERSONS-DEsIGNATION OF MARRIED WOMEN FOR LEGAL PuIposEs.-Defend-
ant's land was sold to the plaintiff on an execution sale to enforce a judgment
obtained against her in the name of "Mrs. Charles Wallace." The lower court
directed a certificate of title to be issued to the plaintiff. Defendant asked a
reversal of this decree on the ground that the execution sale did not divest her of
her title because her legal name was used in none of the proceedings. Held,
that a new trial be granted. "In law, a married woman's name consists of her
Christian name and her husband's surname." (from syllabus by the court).
Brown v. Reinke (1924, Minn.) '99 N. W. 235.

If this dictum means that this is a married woman's only name for legal
purposes, it is not supported by the authorities. Even a married woman may
assume at will and without formality any name for legal purposes provided it
does not result in "unfair competition" in business. Clark v. Clark (1878) ig Kan.
522; Steiner, A Man and His Name (i9o6) 15 YALE LAw JOURNAL, 341;
Savage, Proper Designation of Married Women in Legal Proceedings (1919)
4 VA. L. R.G. (N. s.) 721; contra: Blanc v. Blanc (1897, Sup. Ct. Spec. T.)
21 Misc. 268, 47 N. Y. Supp. 694; Humblet, Traiti des Norns dans le Droit
Civil (1892) 162. Custom rather than law impels her to use her husband's sur-
name. Arnold, Personal Names (i9o6) 15 YALE LAW JOURNAL, 227. If she is
personally served, the use in the summons of a name other than that which she
has adopted-i.e. a "misnomer"-does not prevent a valid judgment by default.
Stuyvesant v. Weil (igoi) 167 N. Y. 421, 6o N. E. 738; Feld v. Loftis (i9op)
240 Ill. io5, 88 N. E. 281; contra: Farnham v. Hildreth (186o, N. Y. Sup. Ct)
32 Barb. 277; Atwood v. Landis (1876) 22 Minn. 558. But if the misnomer is
in service by publication, courts base their decisions as to the validity of a
judgment by default on probable sufficiency of identification by herself and her
intimate friends. Whitney v. Masemore (i9o7) 75 Kan. 522, 89 Pac. 914;
Thompson v. McCorkle (1893) 136 Ind. 484, 34 N. E. 813; see Fanning v.
Krapfl (1883) 61 Iowa, 417, 14 N. W. 727. A default judgment following
publication 'in her maiden name has been held valid when the land stood in that
name. Emery v. Kipp (9o8) 154 Calif. 83, 97 Pac. 17; but see Morris v.
Tracy (1897) 58 Kan. 137, 48 Pac. 571. And service by publication in her
maiden name would seem correct if she habitually used that name after marriage.
Though a default judgment in an incorrect name may be valid, the misnomer
may be such that a subsequent transferee of the land would not have "notice"
of the judgment lien. Bankers Loan and Investment Co. v. Blair (igoi) 99
Va. 606, 39 S. E. 231; see Uihlein v. Gladieux (i9o6) 74 Ohio St. 232, 78 N.
E. 363. A married woman's "substantive" rights and duties seem unaffected by
the name she uses. So, after change of name she can take a devise under her
original name subject only to proof of identity. See Leigh v. Leigh (i8o8, Ch.)
15 Ves. Jr. 92; (I916) 20 LAW NomXs, 148; see N. I. L. sec. 18. As a practical
matter, however, she may have difficulty drawing pay from the Federal govern-
ment unless she signs the payroll in her husband's surname. See (1924) 73 U.
PA. L. REv. 11o. For the effect of a statute requiring the recording of change
of name see (1922) 31 YALE LAW JOURNAL, 322.

PERS oNs-DomicrLE OF INFANT AFTER DEATH OF PARENT AWARDED CUSTODY

UNDER DivoacE DEcREE.-A divorce decree gave custody of an infant to the
father who subsequently died domiciled in Dutchess county, New York.
The surrogate of that county appointed as general guardian over the child a
paternal relative named in the father's will. For the three years before this
action was brought and during this action the child, aged nine, lived in Colorado
where his father had sent him. The mother petitioned the surrogate of New
York county where she had acquired an independent domicile after the divorce,
to appoint her as guardian of the child and to declare the appointment of the
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testamentary guardian by the surrogate of Dutchess county void for lack of

jurisdiction. Held, that, as the domicile of the child became that of the mother

at the father's death, the exercise of jurisdiction by the Dutchess county surro-

gate was erroneous, the New York county surrogate had sole jurisdiction in

guardianship proceedings, and action to appoint petitioner guardian be taken

after the Dutchess county decree is vacated. In re Thorne's Estate (1924,

Surro.) 123 Misc. 621, 2o6 N. Y. Supp. 69.

In the absence of statute, the father alone has the privilege and power to

affect the legal relations of a legitimate minor child with its parents, and his

legal residence or domicile is that of the child. Schouler, Domestic Relations

(6th ed. i921) sec. 7o2. But if the father has not named a testamentary

guardian, and the child continues to live with the surviving mother, she becomes

the child's natural guardian and her domicile becomes that of the child, while she

remains unmarried. Kennedy v. Ryall (1876) 67 N. Y. 379. By statute in

some states a married woman is given the same privilege and power of affecting

her child's legal relations as has her husband, becoming with him the joint

guardian of their minor child. Domestic Relations Law, N.Y. Cons. Laws, I9o9,
ch. 14, sec. 81; Kan. Gen. Sts. 1915, ch. 47, sec. 5041. The parent given custody

of a child in divorce proceedings acquires full control over the child and hence-

forth his or her domicile becomes that of the child. Fox v. Hicks (igoo) 81

Minn. 197, 83 N. W. 538. A decree awarding the child to one parent separates

the other parent from the child only during the life of the party given custody,

the surviving party thereafter acquiring the sole right to the custody of the

child. In re Neff (1899) 2o Wash. 652, 56 Pac. 383; Clarke v. Lyon (igog) 82

Neb. 625, 118 N. W. 472; contra: Wilkinson v. Deming (1875) 80 Ill. 342.

And the disability being thus removed by the death of the custodian, the sur-

viving parent is restored as natural guardian and in loco parentis. Matter of

-Deming (1813, N. Y. Sup. Ct) io John. 232; s.c. 483. Under a statute pro-

viding that the mother's relations in respect to the child shall be the same as the

father's, the mother becomes the natural and legal guardian at the death of the

father, and her domicile draws to it the domicile of the minor child even if it

is absent, the parents having been living apart by agreement, though not

divorced. Modern Woodinen v. Hester (19o3) 66 Kan. 129, 71 Pac. 279. See

Beale, Domicil of an Infant (1923) 8 CoRN. L. QUART. 103, 114. And under

the same statute, a divorce decree having given custody of a minor child to the

mother who changed its domicile, it was held that at her death the father was

restored as natural guardian and in loco parentis and that his domicile auto-

matically became that of the child. Chumos v. Chumos (1919) 105 Kan. 374,

184 Pac. 736. See Beale, op. cit. at p. iii. It seeems in keeping with the spirit

of the New York statute making maternal and paternal relations the same in

respect to the child that in the analogous instant case, the husband having been

awarded custody and the wife having changed her domicile, the domicile of the

child should become that of the mother at the father's death. And as the county

in which an infant is domiciled has sole jurisdiction to appoint a general

guardian for the infant, the surrogate of New York county in the instant case

has exclusive jurisdiction in such guardianship proceedings. Matter of Hosford

(1877, N. Y. Surro.) 2 Redf. i68; De arnett v. Harper (18gi) 45 Mo. App.

415. But, in spite of the former view to the contrary, the exercise of jurisdiction

by a county probate court based on its finding of domicile in that county is

generally not subject to attack in a collateral proceeding by another probate

court within the same state. 2 Woerner, American Law of Administration (3d

ed. 1923) sec. 2o4. This rule does not apply, however, as between probate

courts of the different states. Baker v. Baker (1917) 242 U. S. 394, 37 Sup.

Ct 152. This immunity of probate courts within the state to collateral attack

on questions of jurisdiction is as applicable in guardianship proceedings as in
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administration proceedings. Gallagher v. Petree (1924, Okla.) 230 Pac. 477.
Therefore the decision in the instant case apparently can have operative legal
effect only if the prior decree is vacated by the Dutchess county surrogate in
direct proceedings or by the Court of Appeals in a direct appeal from the
Dutchess county court. See (1925) 38 HARv. L. REv. 392.

PLEDGES-NO TENDER NECESSARY To RE-PLEDGEF FOR LARGER Sum TAKING
WITHr NozIc.-The plaintiff pJedged non-negotiable bonds payable to bearer
with the S. Co. who repledged them with the defendant for a larger debt of
their own, the defendant taking under conditions held to imply n~tice. The
plaintiff sued to recover possession of the bonds without making any tender to
the repledgee. The lower court directed the jury to return a verdict for the
defendant, and denied the'plaintiff's alternate motion for judgment or a new
trial. The plaintiff appealed. Held, that the judgment be reversed. King
Cattle Co. v. Joseph (o1924, Minn.) i9 N. W. 798.

This decision follows naturally from the American doctrine that where a
pledgee has transferred the security in violation of the contract of pledge he may
be sued by the pledgor in a possessory action without tender. Aulwes v. Farmers"
Bank (1921) 44 S. D. 92, 182 N. W. 528; Learock v. Paxson (19o4) 208' Pa.
6o2, 57 Atl. 1o97. Such transfer may be by sale. Feige v. Burt (1898) 118
Mich. 243, 77 N. W. 928. Or by repledging for an amount larger than the
pledgor's debt. Smith v. Savir (1894) 141 N. Y. 315, 36 N. E. 338. Or by
some act of ownership inconsistent with the pledgor's interest. Danbury Trust
Co. v. Weber (1924, Iowa) 197 N. W. i. In some states a tortious repledging
by a broker is a felony. Heaphy v. Kerr (1920, ist Dept.) i9o App. Div. 8io,
i8o N. Y. Supp. 542. But a repledging for an amount no greater is, in general,
not actionable. Re Stringer (1916, E. D. N. Y.) 233 Fed. 799. In England
the pledgee is not guilty of a conversion until after tender has been made.
Halliday v. Holgate (1868) L. R. 3 Exch. 299. Though it seems that an action
will lie in case without tender. See Halliday v. Holgate, supra. Almost univer-
sally, however, the pledgee may recoup the value of the pledgor's debt from
the damages he is required to pay. Pace v. Bank of Thomasville (1923) I55 Ga.
585, 117 S. E. 741. If, however, the action is between the pledgor and an
innocent repledgee, and the pledgee has been vested with indicia of ownership,
the pledgor must tender to the repledgee the amount of the pledgee's debt.
McNeil v. Tenth Nat. Bank (1871) 46 N. Y. 325. And in such case where
there has been a sale outright the innocent purchaser may hold the pledge against
the pledgor. Williams v. Ashe (1896) 111 Calif. 18o, 43 Pac. 595. Where there
are no indicia of ownership, but the third party is innocent, it seems, by the
English view, that there must be tender of the pledgor's debt to the repledgee.
Donald v. Suckling (1866) L. R. i Q. B. 585. And the same rule seems to
obtain in America. -Talty v. Freedman's Trust Co. (1876) 93 U. S. 321; see
Rush v. First Nat. Bank (1895, C. C. A. 8th) 71 Fed. 1O2. When, as in the
instant case, the repledgee takes with notice, numerous dicta favor the rule that
there must be a tender. See German Savings Bank v. Renshaw (194) 78 Md.
475, 49o, 28 Atl. 281, 283; Williams v. Ashe, supra at pp. 184, 188, 43 Pac. at
pp. 596, 597, relying on as a decision the dictum in Dewey v. Bowman (1857) 8
Calif. 145. Such a rule would be in complete harmony with the English view
of the relation between pledgor and pledgee. In this latter situation in America
no tender is required. The instant case, therefore, strengthens the possibility
that, in spite of the dicta to the contrary, the same rule will be applied in actions
between pledgor and repledgee.

QUASI-CONTRACr-PAYMENT UNDER DuREss-WHAT CONSTITUTEs DuRss.-
The plaintiff, mortgagor, had an opportunity to sell the mortgaged land free of
encumbrances. The plaintiff was under a duty to pay only part of the face value
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of the mortgage, but the mortgagee refused to accept that part and, in order to

consummate the sale, the plaintiff paid the whole amount under protest. He

sued to recover the excess but the lower court sustained the defendant's demurrer

on the ground that the payment was voluntary, and the plaintiff appealed. Held,
that the judgment be affirmed. Crittenden v. Royce (1924, Conn.) 124 Atl. 215.

Originally only actual or threatened imprisonment or serious violence to the per-

son constituted duress. Skeate v. Beale (1841, Q. B.) ii Ad. & El. 983. But, under

the influence of equity, non-physical coercion, such as economic and social pres-

sure, has been held sufficient. Joannin v. Ogilvie (1892) 49 Minn. 564, 52 N. W.

217 (asserting an invalid lien on real property); Pittsburgh Steel Co. v. Hol-

lingshead & Blei (1916) 2o2 Ill. App. 177 (fearing the seller's refusal to deliver

goods on other contracts); Sunset Cooper Co. v. Black (1921) 115 Wash. 132,

196 Pac. 64o (minimizing the danger of forfeiting the contract) ; contra: Savan-

nah Savings Bank v. Logan (1896) 99 Ga. 291, 25 S. E. 692 (refusing to

release mortgage); Turpin v. Antonio (1922) 153 Ark. 377, 24o S. W. io76

(refusing consent to assignment of lease). When the broader view is upheld

it is a question of usage and policy where the line shall be drawn between

justified and unjustified methods of inducement.

REAL PROPERTY-PROPERTY IN BURIAL LOTS-IEMEDY AGAINST INTRUDERS.-

The plaintiffs are heirs of one Harris who before 1871 acquired by oral agree-
ment and appropriation "burial rights" in a cemetery lot the fee of which is
now in the town of Avoca. Harris and members of his family were interred
in said lot. Later the body of one Kuhl was interred there without the consent
of any member of the Harris family. The plaintiffs filed a petition against the

town and Kuhl's heirs to compel removal.of Kuhl's body. The lower court dis-
missed the petition and plaintiff appealed. Held, that the order be reversed.
Carter v. Town of Avoca (1924, Iowa) 197 N. W. 897.

A deed of a cemetery lot usually does not convey the fee and is not essential
to create a "right of burial." Hollnwn v. Platteville (1898) IOI Wis. 94, 76
N. W. iiig; Anderson v. Acheson (19o7) 132 Iowa, 744, i1O N. W. 335. The

"right of burial" is variously designated. Cemetery v. Buffalo (1871) 46 N. Y.
5o3 (right of use) ; Gowen v. Bessey (Igoo) 94 Me. 114, 46 At. 792 (license).
But in its nature it is an easement in gross. Jacobus v. Congregation (1899) 107
Ga. 518, 33 S. E. 853; (1918) 3 CORN. L. QUART. I5o. Hence ejectment may not

be maintained against an intruder on a burial lot. Hancock v. McAvoy (1892)
151 Pa. 46o, 25 Atl. 47. Nevertheless, trespass quare clausam fregit will lie.
Smith v. Thompson (188o) 55 Md. 5. And on grounds of inadequacy of legal
remedy equity will protect burial rights. Pierce v. Swan Pt. Cemetery (1872)
io R I. 227 (compelling reinterment of body wrongfully removed) ; Mooney v.
Cooledge (1875) 3o Ark. 64o (preventing wrongful disinterment); McWhirter
v. Newell (1903) 200 Ill. 583, 66 N. E. 345 (compelling temoval of body interred
on wrong lot); Phinizy v. Gardner (1924, Ga.) 125 S. E. 195 (enjoining obstruc-
tion of roadway to burial lot). See Taylor, Right of Sepulture (1919) 53 Am..
L. REV. 359; Ruggles' Report (1856, N. Y. Surro.) 4 Bradf. 503.

TORTS-LMITATION OF ACTION FOR WRONGFUL DEATH-AccRUAL OF CAUSE

OF ACTION ON Ai'POINTMENT OF ADmINISTRAToR.-The plaintiff was appointed
administrator in September, 1922, and instituted this action the following month
for the death of her husband under the federal Employer's Liability Act. Act of
April 22, 1908 (35 Stat. at L. 65). The accident occurred in 1916. The defen-
dant set up as a defense a provision of the Act, declaring "no action shall be
maintained unless commenced within two years from the day the cause of action
accrued." The lower court held for the defendant and the *plaintiff appealed,
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contending that the cause of action did not accrue until the appointment of an
administrator. Held, that the judgment be reversed. Guinther v. Philadelphia
& R. Ry. (1924, C. C. A. 3d) i Fed. (2d) 85.

If a right to damages existed during the life of the decedent, the statute of
limitations does not cease to run, although no personal representative has been
appointed, unless otherwise expressly provided by statute. Hull v. Deatly (0870)
7o Ky. 687; Sherman v. Western Stage Co. (1868) 24 Iowa, 515; 2 Wood,
Limitations (4th ed. i916) sec. ig4. And where death is the basis of the claim,
some state statutes expressly provide that the period of limitation begins to run
at the time of death. Hanna v. Jeffersonville R. R. (1869) 32 Ind. 113. The
limitation provision in the Federal Act has been construed by state courts as
well as by federal courts to mean that the cause of action does not accrue until the
appointment of an administrator. American Rd. Co. v. Coronas (1916, C. C. A.
Ist) 230 Fed. 545; Bird v. Ft. Worth & R. G. Ry. (i918) io9 Tex. 323, 207 S.
W. 518; Koons v. Philadelphia & R. Ry. (1924, Pa.) 126 At. 381. And
similarly in a number of jurisdictions where the action was brought under state
statutes of like phraseology. Andrews v. Hartford & N. H. R. R. (1867) 34
Conn. 57; Crapo v. City of Syracuse (i9o6) 183 N. Y. 395, 76 N. E. 465;
Angell, Limitationsi (5th ed. 1869) sec. 54. But, when the wording was changed,
these decisions were not followed. Radezky v. Sargent (1904) 77 Conn. 1io,
58 Atl. 709 ("accrual of cause of action" changed to "from the decease of");
Leun v. Brimmer (1922, 2d Dept.) 203 App. Div. 643, 197 N. Y. Supp. 3. Some
courts hold that, in order to start the running of the statute, not only must there
be someone capable of suing, but also someone to be sued, and the proper
tribunal open for such suits. Collier v. Goessling (i9o8, C. C. A. 6th) 16o Fed.
6o4; see Parmenter v. State (1892) 135 N. Y. 154, 163, 31 N. a 1035, 1037;
COMMENTS (1925) 34 YALE LAW JOURNAL 433. That the statute begins to run
a reasonable time after administration papers should have been taken out is
another view. CUIp v. Cuip (1893) 51 Kan. 341, 32 Pac. iii8. But a large
number of courts interpret "accrual of cause of action" to be the time of death.
Carden v. Louissille & N. R. R. (1897) ioi Ky. 113, 39 S. W. 1027; Plats v.
Smelting Co. (1922) 6I Utah, 342, 213 Pac. 187; Tiffany, Death by Wrongful
Act (2d ed. 1913) sec. 122; 8 A. L. K. 145, note. This confusion probably results
from the courts' often using the term "cause of action" interchangeably with
"right of action," and failing to construe the former in its more proper sense,
as the operative facts which give rise to the right of action-the right to judicial
interference. Clark, The Code Cause of Action (1924) 33 YALE LAW JOURNAL,
817, 828; (1923) 32 YALE LAW JOURNAL, 506. If the legislators intended "right
of action," and not the operative facts, since the statute expressly provides for
the creation of this right in the personal representative, the instant case is then
logically sound. But it has been held that an amendment of the complaint from
"sole beneficiary" to "personal representative" in a suit under this federal Act
does not state a new "cause of action." Missouri, K. & T. Ry. v. Wulf (1913)
226 U. S. 570, 33 Sup. Ct 135; (1924) 33 YALE LAW JOURNAL, 326. In view of
that decision, it is open to question whether the appointment of an administrator
is part of the cause of action-"matter of substance"-which thus defeats the
legislative intent for short periods within which to sue.

TRUSTS-CoNsTRUCriVE TRUSTS-EMPLOYEE'S LEASE OF EMPLOYER'S PREMISES
Fop OWN BENEFrr.-Two employees of the plaintiff, during his absence, success-
fully negotiated with his landlord for a lease of the premises occupied by the
plaintiff's place of business, the term to commence at the expiration of the'
plaintiff's lease. The plaintiff had previously applied for a renewal, as the
defendants knew. The plaintiff brought a bill in equity against the employees
and the landlord to procure an assignment of the employees' lease. Held, that
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the relief prayed for be granted. Steinberg v. Steinberg (1924, Sup. Ct. Spec. T.)

2o6 N. Y. Supp. 134.
A servant, who by fraud induces a landlord to lease to him premises for which

the employer has reasonable expectation of renewing the lease, holds such lease

in trust for the employer and may be compelled to assign the same to him.

Davis v. Hamlin (1883) IO8 Ill. 39; Essex Trust Co. v. Enwright (1913) 214

Mass. 5o7, lO2 N. E. 441. The instant case properly extends the principle to

cover the case of a servant who secures such a lease without fraud. i Mechem,

Agency (2d ed. 1914) sec. 1188 et seq.; cf. (1924) 33 YALE LAW JouRxAL, 885.

WILLs-ATTESTING WITNESSES-STOCKHOLDER OF CORpoRATION APPOINTED

EXECUTOR COMPETNT.-One of the attesting witnesses to a will was a stock-

holder of a corporation which was named one of the executors and trustees to

sell and mortgage real estate left by the testator. The heirs and next of kin

claimed that he had such an interest as to render him incompetent. The lower

court decreed distribution according to the will and the heirs appealed. Held,
that the decree be affirmed. In re Baughman's Estate (1924, Pa.) 126 AtI. 58.

Witnesses having any direct financial interest in the will are incompetent to
attest it. I Schouler, Wills, Executors and Administrators (6th ed. 1923) sec.

539. Some courts, considering an executor's employment at a fair compensation
a direct interest in the will, hold him incompetent. Jones v. Grieser (igog) 238
Ill. 183, 87 N. E. 295; see (1910) 4 ILL. L. REv. 427. But under this rule the

interest which a taxpayer has in a legacy to the town is too remote to disqualify
him. Hitchcock v. Shaw (1893) 16o Mass. 140, 35 N. E. 671. As is that of a
member of a church to which a bequest has been made. Conrades v. Heller

(1913) 119 Md. 448, 87 Atl. 28. So that even under this view the interest of
a stockholder of a corppration declared executor might well be considered insuf-

ficient to render him incompetent. The majority of courts, however, hold an
executor is a competent witness, regarding the fees not as an interest in the

will but as compensation for services. It re Tierney's Estate (igo8) 1O3 Minn.
286, 114 N. W. 838; 1 Schouler, Wills, Executors and Administrators (6th ed.
1923) sec. 549. A similar result is reached in the case of a trustee. Hogan v.
Wymizan (1868) 2 Or. 302. Or where the witness was an executor and trustee.

MeDonough v. Louglin (1855, N. Y. Sup. Ct.) 2o Barb. 238. Therefore, a
stockholder of a corporation appointed executor and trustee is clearly competent.
Rockland Trust Co. v. Bixby (1924, Mass.) 142 N. E. 1O7. And even the execu-
tor and husband of a devisee will not be disqualified. Hayden v. Hayden (1922)

io7 Neb. 8o6, 186 N. W. 972. But by statute, bequests to a subscribing witness or
to the husband or wife of such subscribing witness have been declared void.
Conn. Gen. Sts. 19I8, ch. 254, sec. 4943. The instant case follows the apparent
tendency to render witnesses competent.

WILLs-GENERAL LEGACY OF STOCK-DIsPOSAL OF STOCK-DIYIDENDS BETvEEN

ESTATE AND LEGATEE.-A bill for instructions was brought by the administrator
of an estate to ascertain whether, by a general legacy of stock, stock dividends
declared after the death of the testator belong to the estate" or go to the legatee
of the stocks. Held, that the stock dividends belong to the estate. Perry v. Leslie
(1924, Me.) 126 Atl. 340.

A general legacy of stock does not carry with it dividends declared after the

death of the testator. Mullins -'. Smith (i86o, Ch.) i Dr. & Sm. 204; Thayer v.
Paidding (19o8) 200 Mass. 98, 85 N. E. 868; 2 Cook, Corporations (8th ed. 1923)
sec. 300; contra: Maxwell v. Wittenhall (1722, Ch.) 2 P. Wins. 27. The theory

of the early cases seems to have been that dividends were "interest" on the capital.
See Pearson v. Pearson (18o2. Ch.) i Sch. & L. IO; Mullins v. Smith, supra;
Thayer v. Paulding, supra. Cash dividends would probably coincide with this
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theory, as they are usually considered income. Gibbons v. Mahon (i8go) 136
U. S. 558, IO Sup. Ct. I057; Green v. Bissell (1907) 79 Conn. 547, 65 Atl. 1056.
But the courts are not agreed as to the exact nature of stock dividends. See
NOTES (1918) 2 MINN. L. REv. 284-292; 5o L. R. A. (N. s.) 51o, note. By one
view they are treated as "income." Trefry v. Putnam (1917) 227 Mass. 522, 116
N. E. 9o4 (for taxation); see COMMENTS (1924) 33 YALE LAW'JOURNAL, 774.
Under another view they are part of the capital. Eisner v. Macomber (ig2o)
252 U. S. 189, 40 Sup, Ct. 189 (for taxation) ; Lamb v. Lehmann (1924, Ohio)
143 X. E. 276 (for distribution between life tenant and remainderman); see
Clark, Eisner v. Macomber and Some Income Tax Problems (192o) 29 YALE
LAw JOURNAL, 735; COMmENTS (1924) 34 YALE LAW JOURNAL, 195. This
latter view prevails in the jurisdiction of the instant case. Thatcher v. Thatcher
(ii8) 117 Me. 331, IO4 Adt. 515. The purpose of this rule seems to be to
prevent the impairment of the corpus. Minot v. Paine (1868) 99 Mass. ioi;
Boardman v. Mansfield (19o7) 79 Conn. 634, 66 Atl. 169; see (191s) 18
COL. L. REv. 496. The theory being that the value of the corpus remains
the same only if the stock dividends go with the stock. Minot v. Paine, supra;
Lancaster Trust Co. v. Mason (191o) 152 N. C. 66o, 68 S. E. 235; De Koven v.
Alsop (1903) 205 Ill. 3o9, 68 N. E. 93o. It should therefore follow that in the
instant case the value of each legacy of stock was impaired by the issuance of
the stock dividends. It would seem that any jurisdiction upholding this theory
would allow the stock dividends to go with each legacy of stock, for probably it
was not the intention of the testator that the value of the legacy should be so
impaired. Day v. Faulks (1912) 81 N. J. Eq. 173, 88 Atl. 384.

WORK'MEN's COMPENSATION-ExTRATERRITORIAL Emcv OF Acr.-A contract
of employment was entered into in Tennessee. The employee was later injured
in the course of his employment while in Arkansas. He sought compensation
under the Tennesiee Workmen's Compensation Act. Pub. Acts of Tenn. 1919,
ch. 123, 369. The court below dismissed the petition on the ground that the law
of the place of the injury alone was applicable. Held, that the judgment be

.reversed and compensation granted. Smith v. Van Noy Interstate Co. (1924,

Tenn.) 262 S. W. 1O48.
Sec. 19 of the Act expressly provides that recovery may be had under the Act

even when the injury has occurred out of the state. But even where not so
provided, such acts, especially when elective, have usually been read into the
contract of employment and compensation allowed according to the law of the
place where the contract was made. Crane v. Leonard, Crossette & Riley (1921)
214 Mich. 218, 183 N. W. 204; Hopkins v. Matcheless Metal Polish Co. (1923)
99 Conn. 457, 121 Atl. 828; contra: Gould's Case (1913) 215 Mass. 48o, IO2 N.
B. 693; Johnson v. Nelson (1915) 128 Minn. 158, 15o N. W. 62o. Probably,
however, it is more natural to consider recovery as arising out of the provisions
of law relating to the relation of employer-employee, rather than out of the con-
tract itself, and therefore to apply the law of the place of injury. Cf. Kansas
City, Ft. S. & M. R. R. v. Becker (1899) 67 Ark. 1, 53 S. W. 4o6. See gen-
erally Angell, Recoveryluinder Workmen's Compensation Acts for Injuries Abroad
(i918) 31 HARv. L. REv. 619; COMMENTS (1920) 30 YALE LAw JOURNAL, 71;
NoTEs (1922) 22 COL. L. REv. 263.


