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STATE TAXATION OF FOREIGN CORPORATIONS ENGAGED IN INTERSTATE

COMMERCE

Article I, section 8 of the United States Constitution gives Con-

gress the power "to regulate commerce with foreign Nations, and

among the several States." Because of this provision it has become

a well-recognized rule of law that attempted regulation of interstate

[406]



COMMENTS

commerce by a state is unconstitutional, and there are innumerable
decisions declaring various statutes invalid as an attempt to interfere
with or burden commerce. We are here concerned with the extent
to which state legislatures may go in taxing foreign corporations
engaged in commerce.

A recent case, Alpha Portland Cement Co. v. Cornnwnwealth (1923,
Mass.) 139 N. E. 158, upholds the Massachusetts statute which
taxes foreign business corporations. The statute' is most ingenious
and combines various methods of taxation already tested success-
fully in other states. The tax is divided into two parts: (i) a tax on
such proportion of the fair cash value of the capital stock of the corpora-
tion as the value of the assets, real and personal, employed in any busi-
ness in Massachusetts bears to the value of the total assets of the cor-
poration, less the value of certain securities and the values of Massa-
chusetts real estate and tangible property subject to local taxation,2 and
(2) a tax on the net income of the corporation derived from business
carried on within the Commonwealth. The net income derived from
Massachusetts business is ascertained by an elaborate system which
allocates to Massachusetts a portion of the company's income as
returned to the United States government.3 The gains realized from the
sale of capital assets situated in the Commonwealth and interest received
from Massachusetts corporations or individuals are entirely allocated to
Massachusetts. Gains from the sale of other capital assets are not
allocated in any part to Massachusetts. The balance of the net income
is to be divided into three equal parts and allocated as follows :4

"(a) Of one third, such portion shall be attributed to business car-
ried on within the commonwealth as shall be found by multiplying said
third by a fraction whose numerator is the value of the corporation's
tangible property situated within the commonwealth and whose denom-
inator is the value of all the corporation's tangible property wherever
situated.

"(b) Of another third, such portion shall be attributed to business
carried on within the commonwealth as shall be found by multiplying
said third by a fraction whose numerator is the expenditure of the cor-
poration for wages, salaries, commissions or other compensation to its
employees, and assignable to this commonwealth as hereinafter pro-
vided, and whose denominator is the total expenditure of the corporation
for wages, salaries, commissions or other compensation to all its
employees.

"(c) Of the remaining third, such portion shall be attributed to
business carried on within the commonwealth as shall be found by mul-
tiplying said third by a fraction whose numerator is the amount of the

I Mass. Gen. Laws, 1921, ch. 63, secs. 30-52.

"Ibid. sec. 39. The term "corporate excess employed within the commonwealth"
means substantially what is stated above. The statutory definition appears in sec.
30 (4).

3Ibid. sec. 41.
4Ibid. sec. 38.
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corporation's gross receipts from business assignable to this common-
wealth as hereinafter provided, and whose denominator is the amount of
the corporation's gross receipts from all its business." 5

This shows in general the scheme of taxation. The statute aims
first at the capital assets of the company and then taxes net income
measuring the income by tangibles, wages, and gross receipts.

In the Alpha Portland Cement Co. case the corporation subject to
taxation was organized under the laws of New Jersey. It had a sales
office in Boston but all orders had to be passed upon by the main office.
Payments for goods shipped were made direct to the main office; no
merchandise was kept in Massachusetts. It was conceded that the
company was engaged in Massachusetts exclusively in interstate com-
merce. The question before the court was whether a foreign corpora-
tion having a place of business in Massachusetts used for interstate
commerce alone was subject to taxation. The court held that the tax
was applicable.

The decisions of the United States Supreme Court indicate that this
decision is correct. Although it is difficult to state whether a given tax
is or is not a burden on commerce, certain rules have been formulated
by the Supreme Court which are applied to each new statute. If one
set of rules is applied the tax is merely an indirect burden and there-
fore valid; if another set of rules is applied the tax is unconstitutional.

These seem to be the rules. A state may not tax a corporation
engaged in interstate or foreign commerce on the gross receipts from
its entire business.6 A tax levied on the entire capital stock of a foreign
corporation is invalid.7  It is not permissible for a state to exact a

'There is also a minimum tax provision in sec. 39 of the statute. Section 38
states what wages and salaries should be considered as assignable to Massachusetts
and what "gross receipts from Massachusetts business" includes.

'Galveston, H. & S. A. Ry. v. Texas (19o8) 210 U. S. 217, 28 Sup. Ct. 638;
Philadelphia & Southern S. S. Co. v. Pennsylvania (1887) 122 U. S. 326, 7 Sup.
Ct. 1118; Western Union Telegraph Co. v. Alabama (1889) 132 U. S. 472, 10 Sup.
Ct. 161; Fargo v. Michigan (1886) 121 U. S. 230, 7 Sup. Ct 857; Ratterinan v.
Western Union Tel. Co. (1887) 127 U. S. 411, 8 Sup. Ct 1127; Crew Levick Co.
v. Pennsylvania (1917) 245 U. S. 292, 38 Sup. Ct. 126.

But a tax on net income measured by gross receipts may be valid. Underwood
Typewriter Co. v. Chamberlain (1920) 254 U. S. 113, 41 Sup. Ct 45, discussing
Conn. Gen. Sts. I918, secs. 1391-14o5. See also note 12 infra for cases on taxation
of property measured by gross receipts. See a discussion of the gross-receipts
cases in i Powell, State Income Taxes and the Commerce Clause (1922) 31 YALE
LAW JOURNAL, 799, 8o4.

'Western Union Tel. Co. v. Kansas (191o) 216 U. S. 1, 30 Sup. Ct. 190; Pull-
man Co. v. Kansas (IgIo) 216 U. S. 56, 30 Sup. Ct 232; Ludwig v. Western
Union Tel. Co. (191o) 216 U. S. 146, 30 Sup. Ct. 28o; Looney v. Crane Co. (1917)
245 U. S. 178, 30 Sup. Ct 280; International Paper Co. v. Massachusetts (1917)
246 U. S. 135, 38 Sup. Ct 292; Cheney Bros. v. Massachusetts (1917) 246 U. S.
147, 153, 38 Sup. Ct 295, 296 (same statute with slight modifications) ; Gloucester
Ferry Co. v. Pennsylvania (1884) 114 U. S. 196.
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license fee from a foreign corporation as a condition precedent to its
right to do an interstate business.8 The police power will not justify
the regulation of interstate commerce, and a statute which places any
material burden on commerce will not be upheld as a police measure. 9

On the other hand a tax on the property of a company engaged in
interstate commerce is valid. This is the theory upon which most
statutes taxing foreign corporations doing an interstate business are
upheld. Thus a tax on the shares of capital stock of a company appor-
tionable to the taxing state has been held constitutional." A tax on the
assets or on the tangible property apportionable to the taxing state is
valid." It has even been held that a tax on property measured by gross
receipts is sustainable. 12 Recently there have been numerous statutes
passed taxing corporations on net income apportioned to the taxing
state.'

3

"McCall v. California (I889) 136 U. S. io4, io8, io Sup. Ct. 88I, 882; Crutcher
v. Kentucky (i8go) 141 U. S. 47, '1 Sup. Ct. 851; International Textbook Co. v.
Pigg (I9IO) 217 U. S. 91, 30 Sup. Ct 481; International Paper Co. v. Massachusetts,
supra note 7; Western Union Tel. Co. v. Kansas, supra note 7; Pulman Co. v.
Kansas, supra note 7; Ludwig v. Western Union Tel. Co., supra note 7. The
statutes in the last three cases required the payment of a license fee ostensibly as a
condition precedent to doing an intrastate business, but interstate commerce was
thereby affected.

'Crenshaw v. Arkansas (1912) 227 U. S. 389, 33 Sup. Ct 294; Rogers v.
Arkansas (913) 227 U. S. 40r, 33 Sup. Ct 298 (same statute) ; Atlantic & Pacific
Tel. Co. v. Philadelphia (19o2) I9O U. S. 16o, 23 Sup. Ct. 817; see also Crutcher
v. 'Kentucky, supra note 8.

1 Western Union Tel. Co. v. Massachusetts (1887) 125 U. S. 530; Adams
Express Co. v. Ohio (1896) 165 U. S. 194, 17 Sup. Ct 305; rehearing denied 166
U. S. 185, 17 Sup. Ct 6o4; Pulnuan's Palace Car Co. v. Pennsylvania (189o) 141
U. S. 18, II Sup. Ct 876. This last decision is a leading case and has been cited
very often. It is the foundation of the so-called "unit" rule.

W Western Union Tel. Co. v. Taggart (1895) 163 U. S. i, 6 Sup. Ct 1054 (tax
on assets); Postal Tel. & Cable Co. v. Adams (1894) 155 U. S. 688, 15 Sup. Ct
36o (tax on tangible property).

'Maine v. Grand Trunk Ry. (189i) 142 U. S. 217, 12 Sup. Ct 12, 163 (extreme
case); U. S. Express Co. v. Minnesota (1911) 223 U. S. 335, 32 Sup. Ct 211;

Cudahy Packing Co. v. Minnesota (1917) 246 U. S. 453, 38 Sup. Ct 373.
See also Hump' Hairpin Co. v. Emerson (1921) 258 U. S. 290, 42 Sup. Ct. 305.
Another very recent case is Pullnan Co. v. Richardson (1923) 261 U. S. 330, 43

Sup. Ct. 366, discussing Calif. Const Art 13, sec. 14, and subsequent statutes to
carry into effect the constitutional provision. This apportions the gross receipts to
California on a mileage basis following Pullman's Palace Car Co. v. Pennsylvania,
supra note io. The decision contains an excellent short summary statement of the
law reviewing many previous Supreme Court cases.

' U. S. Glue Co. v. Oak 'Creek (1917) 247 U. S. 321, 38 Sup. Ct 499; Under-
wood Typewriter Co. v. Chamberlain, supra note 6; Atlantic Coast Line Ry. v.
Daughton (1923) 262 U. S. 413, 43 Sup. Ct 62o. The statute taxes the net income
of railroads making the net operating income as reported to the Interstate Com-
merce Commission the basis of the tax.

A tax on net income from an export business is valid. Peck & Co. v. Lowe
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It is impracticable in this note to discuss the reasoning of the Courts
in these cases. Practically all of the statutes which have been held to
be valid are based on what is known as the "unit" rule. The company
is considered as a unit and the tax is levied on the part of the company
which is located within the taxing state, an apportionment of property,
stock, assets, or income being provided for as the case may be. For
the purpose of assessment the valuation is made considering the entire
company as a unit.14 These taxes are justified as being in effect
property taxes. Where the method of apportionment is unfair and
the "unit" rule is being used merely as a cloak in an effort to tax the
commerce'itself or property of the company beyond the jurisdiction of
the state, the statute is held to be unconstitutional. 5

(1917) 247 U. S. I65, 38 Sup. Ct. 432; see also Shaffer v. Carter (1919) 252 U. S.

37, 40 Sup. Ct. 221; and Travis v. Yale & Totme Mfg. Co. (1919) 252 U. S. 60,
4o Sup. Ct. 228. These cases are important in considering taxes on net income.
See also Powell, Indirect Encroachment on Federal Authority by the Taxing Power
of the States (1919) 32 HARV. L. REv. 634.

'The basis of the "unit" rule is seen in the opinion of Mr. Justice Van Devanter
in Pullman Co. v. Richardson, supra note I2:

"The rule is otherwise with property used in interstate commerce. A state
within whose limits such property is permanently located or commonly used may
tax it .... 

"And, if the property be part of a system, and have an augmented value by
reason of a connected operation of the whole, it may be taxed according to its
value as part of the system, although the other parts be outside the state; in other
words, the tax may be made to cover the enhanced value which comes to the
property in the state through its organic relation to the system .... )

"In taxing property so situated and used a state may select and employ any
appropriate means of reaching its actual or full value as part of a going concern,-
such as treating the gross receipts from its use in both intrastate and interstate
commerce as an index or measure of its value, and if the means do not involve
any discrimination against interstate commerce, and the tax amounts to no more
than what would be legitimate as an ordinary tax upon the property, valued with
reference to its use, the tax is not open to attack as restraining or burdening such
commerce ....

" Wallace v. Hines (1919) 253 U. S. 66, 40 Sup. Ct. 435, discussing N. D. Sts.
1919, Ch. 222; Fargo v. Hart (1903) 193 U. S. 490, 24 Sup. Ct 498; Oklahoma v.
Wells Fargo & Co. (1911) 223 U. S. 298, 32 Sup. Ct 218.

Judge Holmes states the rule as follows in Wallace v. Hines, supra, at p. 69, 40
Sup. Ct. at p. 436:

"As the law is administered, the tax commissioner fixes the value of the total
property of each railroad by the total value of its stock and bonds and assesses the
proportion of this value that the main track mileage in North Dakota bears to the
main track of the whole line. But on the allegations of the bill, which is all that
we have before us, the circumstances are such as to make that mode of assessment
indefensible. North Dakota is a State of plains, very different from the other
States, and the cost of the roads there was much less than it was in mountainous
regions that the roads had to traverse. The State is mainly agricultural. Its
markets are outside its boundaries and most of the distributing centers from which
it purchases also are outside. It naturally follows that the great and very valuable
terminals of the roads are in other States. So looking only to the physical track
the injustice of assuming the value to be evenly distributed according to main
track mileage is plain. But that is not all.

"The only reason for allowing a State to look beyond its borders when it taxes
the property of foreign corporations is that it may get the true value of the things
within it, when they are part of an organic system of wide extent, that gives them
a value above what they otherwise would possess. The purpose is not to expose
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A statute drawn on this "unit" theory has a reasonable prospect of
being upheld, if it is not too broad. It is all a question of "reasonable-
ness," and the circumstances of each individual case are controlling.

As a matter of fact any tax no matter how small in amount or how
limited in application is a burden on the party subject to it and does
have a certain effect on the business or subject taxed. This burden is
not eliminated or in any degree lessened by the fact that other similar
parties or enterprises are subject to the same tax, although such equality
may.render the burden less oppressive to those who bear it. Thus any
tax imposed on a company whose business is commerce is actually a
burden on the business and thus a burden on commerce. If, then, the
rule so often enunciated by the courts, holding unconstitutional all state
laws which burden commerce, were applied strictly, all taxes imposed
on corporations engaged in interstate or foreign commerce would be
held invalid. As a practical matter the rule cannot be so applied.
After all the present method which allows a reasonable burden on the
excuse that it is indirect or non-existent is the fairest and most satis-
factory way of dealing with the question. This leaves the matter to
the Supreme Court of the United States; and where the statute hon-
estly seeks to tax property only within the jurisdiction of the taxing
state it will be upheld.16

The Massachusetts tax appears to be the right kind and, if
administered reasonably, should be held constitutional.17

SHERMAN BALDWIN

New York City

the heel of the system to a mortal dart-not, in other words, to open to taxationwhat is not within the State. Therefore no property of such an interstate roadsituated elsewhere can be taken into account unless it can be seen in some plain andfairly intelligible way that it adds to the value of the road and the rights exercised
in the State."

16 "It appears sufficiently, perhaps from what has been said, that we are to lookfor a practical rather than a logical or philosophical distinction. The State mustbe allowed to tax the property and to tax it at its actual value as a going concern.On the other hand the State cannot tax the interstate business. The two necessitieshardly admit of an absolute logical reconciliation. Yet the distinction is not with-out sense. When a legislature is trying simply to value property, it is less likelyto attempt to or effect injurious regulation than when it is aiming directly atthe receipts from interstate commerce. A practical line can be drawn by takingthe whole scheme of taxation into account. That must be done by this court asbest it can. Neither the state courts nor the legislatures, by giving the tax aparticular name or by the use of some form of words, can take away our duty toconsider its nature and effect If it bears upon- commerce among the States sodirectly as to amount to a regulation in a relatively immediate way, it will not besaved by name or form." Galveston, H. & S. A. Ry. v. Texas (i9o8) 2io U. S.
217, 227, 28 Sup. Ct. 638, 640 per Holmes, J.
'A full discussion of the questions here considered appears in Henderson, The

Position of Foreign Corporations in American Constitutional Law (1918). See
also a tabular analysis of some of the older interstate commerce cases in Brown,
The Concurrent Power of the States to Regulate Inter-state and Foreign Coln-
inerce (1905) 5 COL. L. Rxv. 298, ao8; and Brown, The Exclusive Power of Con-
gress to Regulate Interstate and Foreign Conunerce (904) 4 CoL. L. REv. 490.
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ANCIENT DOCUMENTS AS AN EXCEPTION TO THE HEARSAY RULE

"Extra-judicial statements"' made out of court and not subjected to

cross examination are generally not admissible in evidence,2 and have

not been since the seventeenth century.3 To this exclusionary rule there

are certain exceptions apparently as old as the rule itself, and certain

loosely defined cases of inapplicability. The most commonly recognized

exceptions include (I) reported testimony, (2) dying declarations, (3)

admissions, (4) entries in the regular course of business, (5) entries

and statements against interest, (6) official registers and reports, (7)

statements of reputation, (8) statements in the matter of pedigree, and

(9) spontaneous exclamations.4 The Pennsylvania court has recently,

in the case of Commonwealtlt v. Ball (1923, Pa.) 121 Atl. 191, recog-

nized another exception. In a suit against a county to compel repairs

to an alleged public road, entries in an ancient minute book of a private

company, bearing upon its face the only evidence of its age, were

admitted without proof of execution as evidence of the establishment of

the turnpike.
Two distinct problems are presented: one as to the mode and

sufficiency of the proof of the execution of such documents; and the

other as to their admissibility, when authenticated, under some excep-

tion to the hearsay rule.

'3 Wigmore, Evidence (2d ed. 1923) sec. 1361.

'The leading American case is Mima Queen v. Hepburn (1813, U. S.) 7

Cranch, 290.
'Hearsay statements were admitted in The Duke of Norfolk's Trial (1571,

Q. B.) i How. St Tr. 957; Stransharn v. Cullington (159o, K. B.) i Cro. Eliz.

228; Webb v. Pelts (1601, K. B.) i Noy, 44; Adams v. Canon (1622, Star Ch.)

i Ley, 68; Laud's Trial (1644, K. B.) 4 How. St. Tr. 315; Moders" Trial (1663,

K. B.) 6 How. St. Tr. 273. The rule of exclusion seems to have been accepted

sometime between 1675 and 169o. Wigmore, op. cit. supra note I, sec. 1364.

" Hinton, Cases on Evidence (2d ed. i9ig) 443-752. Mr. Wigmore suggests

these exceptions: (I) dying declarations, (2) facts against interest, (3) family

history, (4) attesting witnesses, (5) regular entries, (6) sundry decedent state-

ments, (7) reputation, (8) official statements, (9) learned treatises, (io) com-

mercial lists, (Ii) affidavits, (12) voters' statements, (13) mental or physical

conditions, (14) spontaneous exclamations, and says that the rule is inapplicable

to res gestae statements. Wigmore, op. cit. supra note I, secs. 136o-181o. Chief

Justice Marshall enumerates these exceptions: (i) pedigree, (2) prescription,

(3) custom and (4) boundaries. Aima Queen v. Hepburn, supra note 2, at p.

296. Mr. Thayer includes these: (i) reported testimony, (2) dying declara-

tions, (3) pedigree statements, (4) declarations as to matters of public or

general interest, (5) public documents, (6) ancient documents, (7) regular

entries, (8) declarations against interest, and (9) res gestae. Thayer, Cases on

Evidence (1892) 312-666. Mr. Greenleaf recognized at least these: (I) matters

of public interest, (2) relating to ancient possessions, (3) declarations against

interest, and (4) dying declarations. i Greenleaf, Evidence (12th ed. 1866)

secs. 98-234. For an analysis of the cases of inapplicability, and the so-called

res gestae exceptions see Morgan, A Suggested Classification of Utterances

Admissible as Res Gestae (1921) 31 YALP LAW JouRNAL, 229.
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It has long been unquestioned that proof of the attestation of a sub-
scribing witness to a document is admissible when the attesting witness
is unavailable, as evidence of the execution of the document; 5 and
according to the orthodox statement of the required witness rule, the
attestation must be used in preference to other testimony.6 But when
the document was so old that the attesting witnesses were likely to be
unavailable, and proof of their signature impossible, the instrument
was termed an ancient document and proof of its execution was not
required.7  The minimum age of such documents is now stated to be
thirty years." Formerly it was higher ;9 but on a few occasions courts
have admitted documents less than thirty years old.'10 It is further
required of such documents that they must come from a proper
custody;" that in appearance they must be free from suspicion ;12 and,

'Newbold v. Lamb (18IS, Sup. Ct.) 5 N. J. L. 449; Losee v.'Losee (1842,
N. Y. Sup. Ct.) 2 Hill, 609; Kirk v. Carr (1867) 54 Pa. 285.

VJackson v. Waldron (1834, N. Y. Senate) 13 Wend. 178; Stebbins v. Duncan

(882) 1O8 U. S. 32, 2 Sup. Ct. 313.
'Wright v. Sherrard (1666, K. B.) I Keb. 877; Lynch v. Clerke (1696, C. P.)

3 Salk. 154.
'Fronsoe v. Bushnell (1918, C. C. A. 6th) 251 Fed. 85o (document 48 years

old); Wright v. Hull (1911) 83 Ohio St. 385 (31 years); Schmitt v. City of
Carbondale (1917) 257 Pa. 451, IOI AtI. 755 (5o years); Rowe v. Henderson
Stores (1915) 143 Ga. 756, 85 S. E. 917 (76 years) ; Turner v. Davis (1914) 186
Ala. 77, 64 So. 958 (over 30 years); Smith v. Rankin (1858) 20 Ill. 14 (38
years); Whitmain v. Heneberry (1874) 73 Ill. lO9 (56 years); Doe v. Eslava
(1847) II Ala. 1028 (5o years); Mapes v. Leal's Heirs (1864) 27 Tex. 345 (30
years); Clark v. Owens (1858) 18 N. Y. 434 (30 years); West v. Houston Oil
Co. (9o9) 56 Tex. Civ. App. 341, 120 S. W. 228 (30 years) ; Jones' Estate v.
Neal (i9o6, Tex. Civ. App.) 98 S. W. 417 (5o years); Hewlett v. Cock (1831,
N. Y. Sup. Ct.) 7 Wend. 371 (io8 years); and in Stevens v. Smoker (1911) 84
Conn. 569, 8o Atl. 788 (map-35 years old) ; In re Barney's Will (1919, Ist Dept.)
185 App. Div. 782, 174 N. Y. Supp. 242 (hospital records-45 years) ; Robertson v.
Talmadge (915, Tex. Civ. App.) 174 S. W. 627 (letters-37 years) ; Fairly v.
Fairly (1859) 38 Miss. 28o (41 years) ; cf. Jones v. Morgan (1853) 13 Ga. 515
(deed-27 years held inadmissible); Bentley v. State (9o5, Ala.) 39 So. 649
(deed in grantee's possession over 3a years).

'Benson v. Olive (173o, Exch.) I Bunb. 284 (35 years not old enough);
Gittings v. Hall (i8oo, Md.) I Har. & J. 14 (4o years required); Clarkson v.
Woodhouse (1782, K. B.) 3 Doug. i89 (deed 52 years old rejected).

" Woods v. Montevallo Coal Co. (1887) 84 Ala. 56o, 3 So. 475 (22 years);
Everly v. Stoner (1796, Pa.) 2 Yeates, 122 (28 years); cf. Allison v. Little
(1888) 82 Ala. 512, 5 So. 221 (2o years requirement but instrument admitted
was 56 years old).

'Longworth v. East River National Bank (1914, ist Dept.) 16o App. Div. 737,
145 N. Y. Supp. io5i; Peterson v. Bauer (igog) 83 Neb. 405, I19 N. W. 764;
Carter v. Maryland Ry. (191o) i1 Md. 599, 77 Atl. 301; Byrd v. Phillips (igos)
12o Tenn. 14, 111 S. NV. 11o9; Long v. Georgia Lumber Co. (I889) 82 Ga. 628, 9
S. E. 425; Swafford v. Herd's Adm'r (igoi) 23 Ky. L. 1556, 65 S. W. 803; Fairly
v. Fairly, supra note 8; cf. Ball v. Loughridge (1907) 3o Ky. L. 1123, ioo S. W.
275. No particular custody is essential. A document is in proper custody if the
person having it is so connected with it that he may reasonably be supposed to be
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in some jurisdictions, in case of deeds, possession must have been had

under the instrument.1" The age of the document may be determined

from the date it bears ;14 from the kind and condition of the paper and

ink,15 and, in Engla nd, at least, by expert testimony.Y6  The determina-

tion of the age of the document from the date upon it is clearly a use of

hearsay evidence; and a judgment of the age from the style, texture,

and appearance of the paper, ink, and handwriting necessarily involves

taking judicial notice of the style, texture, and appearance of ancient

in possession without fraud. Bell v. Brewster (1887) 44 Ohio St. 69o, io N. E.
679 (letters from family of deceased addressee, and army payroll from War
department archives) ; Pettingell v. Boynton (i885) 139 Mass. 244, 29 N. E. 655
(deed from descendants of grantee) ; Applegate v. Lexington Mining Co. (1885)
117 U. S. 255, 6 Sup. Ct. 742 (deed from clerk of court whose duty it was to
keep such records) ; Templeton v. Lauckett (1896, C. C. A. 5th) 75 Fed. 254 (deed
from Texas General Land Office). The custody was held insufficient in Lygon v.
Strutt (795, Exch.) 2 Anst. 6oi (manuscript from the Herald's office) ; Swin-
nerto n v. Stafford (810, C. P.) 3 Taunt. 91 (deed from manuscript in British
Museum), and citing Michell v. Rabbetts (Exch.) (deed from Bodleian library
at Oxford). A deed which has always been in the possession of the grantor
since its alleged execution is not in proper custody. Williamson v. Mosley
(1goo) ilo Ga. 53, 35 S. E. 301. The determination of proper custody relates
to competency and is a question for the court and not for the jury. Rees. v.
Walters (1838, Exch.) 3 M. & W. 527; Doe v. Keeling (1848) ii Q. B. 884.

"Schmitt v. City of Carbondale (1917) 257 Pa. 451, ioi At. 755; Hill sr.
Nisbet (1877) 58 Ga. 586; Lau v. Mumma (1862) 43 Pa. 267; O'Neal v.
Tennessee Coal Co. (1904) 14o Ala. 378, 37 So. 275. Alterations, interlineations,
and material erasures necessitate explanation, and may suffice to exclude the
documents. Herrick v. Malin (1839, N. Y. Senate) 22 Wend. 388; Morgan v.
Tutt (1908) 52 Tex. Civ. App. 301, 113 S. W. 958; cf. Wisdom v. Reeves
(1895) i10 Ala. 418, 18 So. 13.

" Possession was required in Gittings v. Hall, supra note 9; Waldron v.
Tuttle (1828) 4 N. H. 371; Bennett v. Runyon (1836, Ky.) 4 Dana, 422;

Beverly v. Burke (1851) 9 Ga. 440. Possession was not required in Cunningham
v. Davis (igoo) 175 Mass. 213, 56 N. E. 2; Holmes v. Coryell (1883) 58 Tex.
68o; Clarkson v. Woodhouse (1782, K. B.) 3 Doug. 189; Malcomson v. O'Dea
(1862) IO H. L. Cas. 593. Possession was dispensed with because of other
corroborating circumstances in Applegate v. Lexington Co., supra note ii (deed
recorded in land office); Payne 'v. Ormond (1871) 44 Ga. 514 (payment of
taxes) ; Shaw 'v. Pershing (1874) 57 Mo. 416 (same). And possession, where
required, need not have been continuous during the whole time since the alleged
execution. Renter v. Stuckart (1899) 181 Ill. 529, 54 N. E. 1014; Matthews v.
Castleberry (1871) 43 Ga. 346. Nor need possession be of all of the land.
Jackson v. Davis (1825, N. Y. Sup. Ct.) 5 Cowen, 123.

"But such a date is not conclusive. West v. Houston Oil Co., supra note 8;
Broussard v. Guidry (11ii) 127 La. 708, 53 So. 964. "It is as easy to date a
deed 1815 as 185o, ... ." Smith v. Rankin (1858) 20 Ill. 14, 20.

"8 See Enders v. Sternbergh (1864, N. Y.) 33 How. Pr. 464; Perry v. Clift
(1899, Tenn. Ch. App.) 54 S. W. 12r. "It is well known that modern chemistry
will in a single day produce a paper having every appearance, both in texture and
writing, of the greatest antiquity." Smith v. Rankin, supra note 14, at p. 2o.

18 Williams v. Williams (1916) 112 Me. 21, 90 AtI. 500.; The Tracy Peerage Case
(1843, P. C.) Io Cl. & Fin. 154; Doe v. Suckermore (1836, K. B.) 5 Ad. & E. 703.



COMMENTS

paper, ink, and handwriting,-theoretical obstacles which have not
impeded the courts. The scope of the rule, however, is not confined to
attested documents but includes almost every type of private writings
embracing abstracts of title,17 ancient books,"" affidavits,' 9 settlements, 2

assignments, 2' bonds, 22 contracts,22 deeds,24 leases,25 letters,26 licenses, 2

maps, 28  marriage certificates, 29  patents,39  powers of attorney,,3'

receipts, 3 2 payrolls, 3 succession records,31 and wills.3 5  Public docu-
ments, likewise,- have been brought within its scope.26 This rule of
authentication has been partially codified in some of the Western
states.2 '

Conceding that the rule properly dispenses with proof of execution of
such ancient documents, are they admissible under some exception to
the hearsay rule, for the truth of their recitals? Usually the admissi-
bility of any particular ancient document can be justified as coming
within the scope of some of the recognized exceptions.38 But under

'z Cooney v. Booth Packing Co. (1897) 16g Ill. 370, 48 N. E. 406.
Cole v. William Lea Co. (91o) 35 App. D. C. 355; Fairchild v. Union Ferry

Co. (1923, Sup. Ct.) 201 N. Y. Supp. 295.
"Coleman v. Bruch (igog, ist Dept.) 132 App. Div. 716, 117 N. Y. Supp. 582.
' Adans v. Dickson (1858) 23 Ga. 406.
' Wolcott v. Merchant's Oil Co. (1899) 45 App. Div. 379, 6o N. Y. S~ipp. 862.
"Millwee v. Phelps (1909) 53 Tex. Civ. App. 195, 15 S. W. 89i; Wells v.

New York Mining Co. (1923, Va.) II9 S. E. 127.
'Goodhue v. Cameron (igii, 1st Dept.) i42 App. Div. 470, 127 N. Y. Supp.

120 (building restriction agreement) ; Adams v. Dickson, supra note 2o.
" Kansas City v. Scarritt (I902) I69 Mo. 471, 69 S. W. 283; and see cases cited

supra note 8.
'Jasper Township v. Martin (1gio) 161 Mich. 336, 126 N. W. 437.
"Peterson v. Logan (18ox, Pa.) 3 Yeates, 195.
' Boston v. Richardson (1876) 1O5 Mass. 351.
'State v. Taylor (1918) 135 Ark. 232, 205 S. W. 104; Schmitt v. City of

Carbondale, supra note 8.
Lunger v. Sechrest (1914) 186 Ill. App. 521.
Brannan v. Henry (1912) 75 Ala. 454, 57 So. 967.

'Nowlin v. Baurwell (i88i) 75 Va. 551.
' Virginia Coal Co. v. Charles (917, W. D. Va.) 251 Fed. 83.
'Bell v. Brewster, supra note ii.
'*De Gentile v. White Lumber Co. (1912) 13o La. 705, 58 So. 517.

Jarboe's Appeal (917) 91 Conn. 459, 99 Atd. 563.
'Enfield v. Ellington (1896) 67 Conn. 459, 34 AtI. 818; Pells v. Webquish

(I88o) 129 Mass. 469; Sanger v. Merritt (189o) i2o N. Y. 1o9, 24 N. E. 386.
' Calif. C. C. P. 1872, sec. 1963, par. 34; Ga. Rev. Code, Igio, secs. 4190, 5736;

Mont. Rev. Code, i92I, sec. o6o6, par. 34; N. M. Ann. Sts. 1915, sec. 2186;
N. D. Comp. Laws, 1913, sec. 7936, par. 34; Or. Laws, i92o, sec. 799, par. 35.

' Official written statements, old or new, made by a public officer constitute
a well recognized exception. 3 Wigmore, op. cit. supra note I, sec. 1638; I
Greenleaf, op. cit. supra note 4, sec. 115; Phipson, Law of Evidence (3d ed.
1902) 298. Maps, plates, and drawings made by a deceased surveyor are now
usually admitted in this country, as part of the exception admitting declarations
concerning private boundaries. Morton v. Folger (186o) 15 Calif. 275; cf.
Smith v. Forrest (I87O) 49 N. H. 230; Stroud v. Springfield (1866) 28 Tex. 649.



YALE LAW JOURNAL

the guise of this ancient document rule, marriage certificates have been

admitted to prove the marriage of the named parties ;BD wills have been

admitted to show the names and identity of children ;40 memorial resolu-

tions of a lodge have been admitted as evidence of the date of a

member's death ;41 deeds have been admitted as evidence of the existence

of the person named therein ;42 a deed recital by A that B told him C had

not conveyed has been admitted as evidence that C had not conveyed ;43

unidentified book entries have been admitted to prove the shipment of

goods;44 a letter of a surveyor has been admitted to show that the

ancestor of the claimant had had certain land surveyed ;45 and an affi-

davit has been admitted to show that a grantee's name was misspelled.46

The qualifications essential to establish a recognized exception to the

hearsay rule, aside from historical sanction, are a necessity for the

evidence, and a circumstantial guarantee of trustworthiness.47

This exception is to be distinguished from the use of maps under the exception
for statements of reputation, and from th6 exception for official statements. A
deed recital that land is hereby conveyed is not a hearsay statement. Morgan,
op. cit. supra note 4, at p. 231. Professor Greenleaf, however, did consider
this as a hearsay statement but as within an exception somewhat analogous to
the so-called res gestae group. "Ancient documents purporting to be a part of
the transaction to which they relate and not a mere narrative of them, are receiv-
able as evidence that these transactions actually occurred .... They seem
rather to be parts of the 'es gestae." Greenleaf, op. cit. supra note 4, sec. 144.
Dean Wigmore has recognized an exception in favor of ancient deed recitals
when used to prove the contents of another deed therein recited. Wigmore,
op. cit. supra note i, sec. 1572; Garwood v. Dennis (1811, Pa. Sup. Ct.) 4 Bin.
314; Carver v. Jackson (1830, U. S.) 4 Pet. i. And to show pedigree of
inheritance. Stokes v. Dawes (1826, U. S. C. C. Ist) 4 Mason, 268; Little v.
Palister (1826, Me.) 4 Green. 209; Rollins v. Atlantic City R. R. (igo6, Sup. Ct)
73 N. J. L. 64, 62 Atl. 929. This exception is to be distinguished from the usual
pedigree exception, in which it is required that the declarant be a member of the

-family about which he relates. Other authorities have admitted the recital of
the power of the grantor to convey as evidence of that power. Doe v. Phelps
(1812, N. Y. Sup. Ct) 9 Johns. 169; Reuter v. Stuckart (1899) 181 Ill. 529,
54 N. E. 1014; Butterfield v. Miller (1912, C. C. A. 6th) 195 Fed. 2oo; Wilson v.
Snow (1913) 228 U. S. 217, 33 Sup. Ct. 487. But the rule has been held not to
apply to the recital of the statutory power of a county official. Spencer v. Levy
(1915, Tex. Civ. App.) 173 S. W. 550. And an ancient terrier, a statement of
reputation drawn by representatives of the tenants, was admitted in Tucker v.
Wilkins (1831, Ch.) 4 Sir. 241.

' Lunger v. Sechrest, supra note 29.
'McClaskey v. Barr (1891, C. C. S. D. Ohio) 47 Fed. 154.
"Wiener v. Zweib (191o, Tex. Civ. App.) 128 S. W. 699.
'Jordan v. McClure Lumber Co. (191o) 17o Ala. 289, 54 So. 415.
' Virginia Coal Co. v. Charles (1917, W. D. Va.) 251 Fed. 83.
"Cole v. William Lea Co., supra note 18. This might have been justified as

an entry in the regular course of business had it been properly authenticated.
'Peterson v. Logan, supra note 26.
"' Coleman v. Bruch, supra note 19.
d3 Wigmore, op. cit. supra note I, secs. 1421, 1422.
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Necessity is of two kinds: necessity for some evidence of the fact
sought to be established, and necessity for this particular source of
evidence of the fact. The requirement of the hearsay rule concerns
the latter, and is usually satisfied if the declarant is dead, or, in some
jurisdictions, otherwise unavailable. But in every case the death of the
declarant is not, of itself, a sufficient necessity.4 s And the fact that a
party has no other evidence has never constituted legal necessity. The
most, then, that can be said is that while there is no legal necessity for
the use of ancient documents as a source of testimony upon which an
exception to the hearsay rule can be based, there is a practical difficulty
of finding another source of information. But the same reason may be
urged to justify the admission of all declarations of deceased persons.

It is still more difficult to find a sufficient guarantee of trustworthiness.
While an exhaustive classification of all the circumstances which give
hearsay statements some corroborative indicia of trustworthiness would
be difficult to make, certainly three general groups are well established:

(a) Where statements are made naturally and without motive to
falsify, and without circumstances of suspicion.4 9

(b) Where the danger of easy detection and fear of punishment
would counteract the force of the desire to lie.50

(c) Where the statements are made under such conditions of
publicity that an error would probably have been detected and
corrected.,"

No such circumstances vouch for private letters, affidavits or other
private writings. The mere lapse of time does not afford any guarantee
of veracity.5 2 Whatever justification there is for placing a halo around
the morals and social institutions of past generations, there is none for
sanctifying their private writings. A statement untrue when it was
made is untrue after the lapse of thirty years; and the fact that it is old
is not relevant to prove that it is true. Nor does the fact of survival
for that length of time impute truth to its recitals. The problem is as
much one of logic as of law. That "the good die young" may be true
of private writings.

The origin of the admission of hearsay statements contained in
ancient documents may, perhaps, be traced to a confusion of the scope

There have been periodic proposals that an exception should be made for all
statements of deceased persons. Bentham, Rationale of Judicial Evidence (1827)
Book VI, Ch. II, sec. i; Brougham, Courts of Common Law (1828) 8 Hans.
Panl. Deb. (2d series) 218. A few states have enacted statutes admitting limited
classes of such statements. Conn. Gen. Sts. i918, sec. 5735; Or. Laws, i920.

secs. 709, 710, 727; Va. Code, i919, sec. 6209; Mass. Gen. Laws, i92o, ch. 233,
sec. 65.

'As in declarations of mental condition, and in declarations against interest.-
'As in dying declarations where the fear of impending death gives sanction

to the statements, the declarant supposedly being in fear of divine punishment.
"As in official statements, in learned treatises, and in pedigree declarations.
"King v. Watkins (z899, C. C. W. D. Va.) 98 Fed. 913.
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of the rule of authentication. A deed, evidencing a grant, was not
hearsay; and its execution being satisfied by the ancient document rule,
it was admissible. Often the ancient deed contained a recital of other
deeds, and apparently these hearsay recitals were admitted along with
the statement of the grant. The execution of such a recital was satis-
fied by the ancient document rule, for the recital must have been as old
as the ancient document which contained it. The best evidence rule
was met by proof of loss of the original; and the courts seemingly over-
looked the hearsay character of the recital. Then the ancient document
rule was extended to prove the execution of other writings, and since
some hearsay statements had already been admitted, it was an easy step
to admit other hearsay statements even where their hearsay character
was recognized.

53

So long as the hearsay rule is deemed worth preserving and until
every statement of a presumed deceased declarant is admitted under a-
recognized exception, there can logically be no recognition of an excep-
tion in" favor of ancient documents as such. If the hearsay rule is to
be destroyed, let it be by a frank renunciation and not by exceptions
which have neither the justification of legal necessity nor the sanction of
any adequate guarantee of trustworthiness.5"

WAIVER OF IMMUNITY BY A FOREIGN SOVEREIGN

Does a foreign sovereign' by bringing suit in the courts of another
country thereby entirely waive his immunity from the jurisdiction of
such courts and place himself in the position of a common suitor, sub-
ject to all the usual procedural rules of those courts? The House of
Lords answered the question in the affirmative,2 but the impotence of
the English courts to do final justice when a sovereign is plaintiff is

' Much of this confusion is due to the loose and inaccurate phrasings of the
rule of anthentication. "An old deed is good evidence without any witnesses to
prove it was executed," per Holt, C. J., in Lynch v. Clerke, supra note 7, at p.
154; 'When a subscribing witness is dead it is proper to prove his hand writing,
and proof of his hand writing is prima fade proof of everything which appears
on the face of the instrument," per Southard, J., in Newbold v. Lamb, supra
note 5, at p. 452.

'King v. Watkins (1899, C. C. W. D. Va.) 98 Fed. 913; Gwin v. Calegaris
(1903) 139 Calif. 384, 73 Pac. 851. A somewhat contrary result was reached in
NoTES (I912) 26 HARV. L. Rav. 544.

The question how far a sovereign is immune in its own courts is a problem of
municipal law, governed in part by statute and in part by the archaic theory that
"the King can do no wrong." The subjection of a foreign sovereign to the courts
is a jurisdictional matter governed in part by international law. Judges and
writers frequently confuse the' two problems. The municipal question is treated
in a note in 33 L. R. A. (IN. s.) 376, and, without clearly distinguishing it from
the international law problem, in Nonas (1923) 36 HARv. L. REV. 871.

'King of Spain v. Huller and Widder (1833, H. L.) i Cl. & F. 333; Republic
of Peru v. Weguelin (1875) L. R. 20 Eq. 14o.
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illustrated in a recent case3 in which the Court of Appeal held that
execution on a judgment would not issue against the property of a
foreign sovereign, on the ground that although he had submitted to the
jurisdiction of the court by bringing an appeal from an arbitral deci-
sion, he did not thereby waive the immunity which protected his prop-
erty. Yet in delivering his opinion Lord Sterndale, M. R., said :4

"I have no sympathy whatever with these sovereign states who ....
enter into commercial transactions, and when they fail say: 'It injures
our sovereign dignity that we should pay the costs we have been ordered
to pay of that litigation we have promoted.' I should have thought
it was much more consistent with sovereign dignity to pay." 5

The English courts have not felt at liberty to imply waiver in most
cases, but have required that the waiver be express and clear.0 Pro-
ceeding by rules of thumb rather than on well reasoned principle, they
have assumed jurisdiction to a limited extent. Thus, a bill of discovery
was held to lie against the sovereign plaintiff,7 even to the extent of
requiring the disclosure of public documents.8 The sovereign must
give security for costs and for a counterclaim ;10 but the defendant
may plead only a recoupment, that is, a claim arising out of the same
transaction, and not a set-off, or claim arising out of a separate transac-
tion."' And when a foreign sovereign sues for goods, he must take

'Re Arbitration between the Duff Development Company and the Government
of Kelantan (r923, C. A.) 129 L. T. R. 290.

'Ibid. 295.
It is interesting to compare similar judicial protests against the "unfortunate

incidents of the prerogative of dishonesty." See, for example, Scrutton, L. J., in
The Porto Alexandre [1920, C. A.] P. 30, 39; Hill, J., in The Esposenda, Lloyd's
List, Feb. ig, 1918.

'In re Republic of Bolivia Exploration Syndicate, Ltd. [194] r Ch. Div. 139
(foreign diplomat) ; Mighell v. Sultan of Johore [1894] 1 Q. B. 149 (sovereign
incognito); South African Republic v. Chemin de Fer diu Nord [1897] 2 Ch. Div.
487 (set-off for libel in contract action); cf. COMMENTS (1918) 27 YALE LAW

JOURNAL, 392.
Rothschild v. Queen of Portugal (x839, Exch.) 3 Younge & CoIl. 594; United

States v. Wagner (1867) L. R. 2 Ch. App. 582; South Africa); Republic v. Chemin
de Fer du Nord, supra note 6; cf. Prioleau v. United States (1866) L. R. 2 Eq. 659.
"Rothschild v. Queen of Portugal, supra note 7.
*Emperor of Brazil v. Robinson (837, Practice Ct. K. B.) 5 Dowl. 522;

Republic of Costa Rica v. Erlanger (1876, C. A.) L. R. 3 Ch. Div. 62.
"o The Newbattle (i885, C. A.) L. R. io P. Div. 33.
'South African Republic v. Cheinin do Fer du Nord, supra note 6. Strousberg

v. Republic of Costa Rica (i88o, C. A.) 44 L. T. R. 199; Dicey, Conflict of Laws
(3d ed. 1922) 221. 'The term "counterclaim" has been so variously defined by
statute and so inaccurately used by the courts and writers, that it has ceased to
have a definite meaning. For accuracy, the terms "recoupment" and "set-off" are
here used; the former being a claim arising out of the same transaction as that
on which the plaintiff's suit is based, and the latter being a claim arising out of a
separate transaction. For a discussion of the use of these terms see Lloyd, The
Development of Set-off (i916) 64 U. PA. L. REv. 541; Pomeroy, Code Remedies
(4th ed. 19o4) sec. 6o2.
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them subject to existing liens.12 But when a foreign sovereign has
an interest in a fund within the jurisdiction, the fund does not thereby
acquire the usual sovereign immunity.13 The court has one effective
weapon for the protection of the defendant, namely, to stay the sover-
eign's proceedings until he does waive some measure of his immunity.'4

The cases in which proceedings are stayed seem to establish the prin-
ciple that the sovereign, like the ordinary plaintiff, has only a condi-
tional privilege to sue in the courts subject to its usual procedural
rules.

In the United States, a foreign sovereign must give security for
costs.' 5 When the sovereign has once expressly submitted to the juris-
diction, he cannot later withdraw.'" But the court is "more concerned
with substance than with form" and will not imply a waiver from a
general appearance when the real object was merely to claim immunity.17

In some cases a recoupment was permitted, but affirmative judgment
for the defendant was refused.' One judge was worried lest immun-
ity "be frittered away by interpleader or attachment in any case where
a foreign sovereign undertakes to collect a debt owed it."''  Appar-
ently he thought it just that a sovereign should be a creditor but not a
debtor. But in the case of Kingdom of Norway v. Federal Sugar
Refining Co.,20 District Judge Mack, in a soundly reasoned decision,
treated a sovereign plaintiff like a private suitor. In this case the
Kingdom of Norway contracted with the defendant company for sugar
at a stipulated price. Under war legislation, the United States Sugar

'Equalization Board refused to license the export of the sugar to Nor-

United States v. Prioleau (1865, Ch.) 2 Hem. & M. 559.
Larivi re v. Morgan (1872) L. R- 7 Ch. App. 550; Gladstone v. Musurus Bey

(1862, Ch.) i Hem. & M. 495.
"Republic of Peru v. Weguelin, supra note 2; United States v. Wagner, supra

note 7; Prioleau v. United States, supra note 7; The Newbattle, supra note Io.
For a slightly different but no less effective weapon in the case of foreign libellants
who refused to answer a cross-action, see The Seringapatan (1848, High Court
of Admiralty) 3 W. Rob. 38, 44; (190) 15 HARv. L. REv. 59.

'Republic of Honduras v. Soto (1889) 112 N. Y. 31o, 19 N. E. 845; see The
Jane Palmer (192o, S. D. N. Y.) o27 Fed. 6og, 612.

"Porto Rico v. Ramos (1914) 232 U. S. 627, 34 Sup. Ct. 461; Richardson as
Treasurer of Porto Rico v. Fajardo Sugar Co. (1916) 241 U. S. 44, 36 Sup. Ct. 476.
'a Oliver American Trading Co. v. United States of Mexico (Oct. 1I, 1923, Fed.

D. C. S. D. N. Y.) (case not yet reported).
"French Republic v. Inland Navigation Co. (1920, E. D. Mo.) 263 Fed. 410;

Republic of France v. The Pittsburgh Steel Export Co. (192o, Tr. T.) 112 Misc.
688, 184 N. Y. Supp. 280; The Jane Palmer, supra note I5; cf. Rowan v. Sharps'
Rifle Mfg. Co. (186o) 29 Conn. 282, 330.

"Kingdom of Roumania v. Guaranty Trust Co. (1918, C. C. A. 2d) 250 Fed.
341, 345; (1917) 27 YALE LAW JOuTRNAI., 278; (1918) 18 CoL. L. REv. 175.

2 (1923, S. D. N. Y.) 286 Fed. i88. At the same time Judge Mack decided the
cases of the Gloria and the Thekla, in which he held that a cross-libel lay against
the United States as libellant, and that an affirmative decree would issue thereunder
finding the damages.
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way, but finally itself sold the required amount of sugar to the

Norwegian Government at a greatly increased price. The defendant
company thereupon sued the Board for tortious interference with its

contract and secured a settlement whereby the Board paid the company
$165,ooo. Norway claimed that this sum was money had and received
to its use to which it was equitably entitled, and brought suit to recover
it. The defendant counterclaimed for $219,ooo alleged to be damages

sustained by the plaintiff's failure to perform its contract to purchase
sugar. The plaintiff moved to restrict the "counterclaim" to such
amount as might properly be pleaded as a "set-off" (recoupment 21 ) to
its cause of action. Judge Mack held that although the law of the state
of New York as to procedure would govern, and might preclude render-
ing an affirmative judgment, nevertheless a complete determination of
the issues involved was not precluded and denied the plaintiff's motion.
Unfortunately, this salutary rule does not seem to be the law in view
of the most recent expression of judicial opinion. In In the Matter of
Patterson-MacDonald Shipbuilding Co, 2 2 the Circuit Court of Appeals

of the Ninth Circuit held that no judgment on a recoupment could be
entered against a foreign government and expressly disapproved Judge
Mack's decision.

European courts have in several cases shown a disposition to imply
a waiver of sovereign immunity and to assert jurisdiction. The Cour
de Cassation of Belgium, following the distinction between acts jure
imperii and jure gestionis, well said: "If the foreign state can seize
our courts of actions against its debtors, it ought to answer before
them to its creditors," and stated that the impossibility of execution
did not affect the validity of a judicial decision.2 ' A similar position
was taken by the German courts which allowed a set-off against the
Russian Government but refused to permit execution on the affirma-
tive judgment which was rendered.2 4  In Germany also, the foreign
state can be condemned to costs and is subject to a cross bill.25 In
France a sovereign's waiver may be express or tacit. When the sov-
ereign brings suit, waiver is implied as to recoupments,2 6 appeals from

Judge Mack (at p. 192) discusses the development of recoupment, -set-off, and
counterclaim, but does not use the term recoupment in the rest of his opinion.

Oct. 29, 1923 (case not yet reported).
Chemin de Fer Ligeois-Limbourgeois v. State of the Netherlands (19o3)

Dalloz Jurisp. Gen. 2e. 4O.
" Von Heilfeld v. Russian Government (igio, Royal Prussian Court for the

Determination of Jurisdictional Conflicts) 5 Am. JoUR. INT. LAW, 490; cf. Van
Praag, Juridiction et Droit International Public (1915) sec. lo5.

'Bardorf v. Belgian State (1905, Oberlandgericht of Cologne) (1907) 34
REVUE DE DROIT INTERNATIONAL PRIVP-, I61, 165; (1905, Reichsgericht of Leipzig)

ibid. 66, I68.
2The French word generally used is "reconvention." According to Pradier-

Fod&r6, 3 Traitj de Droit International Public (1887) sec. 1446 "la reconvention
est .... une espce de d6fense." This definition and the cases themselves indi-
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judgments rendered in its favor, and costs.27  An affirmative judgment
against the sovereign will issue on a recoupment.2 8

The Institut in 1891 resolved that a sovereign plaintiff should be
deemed to have consented to recoupments and to condemnation for
costs.29 It is submitted that this resolution does not go far enough.
The principle followed in prize law whereby a capture without probable
cause ,condemns the captor to damages and costs 0 should be extended
to all cases where the sovereign voluntarily comes into court to obtain
adjudication upon a claim. Any step in the direction of breaking down
the anarchic rule that a foreign state cannot be made to do justice in
the courts, is to be welcomed. Courts would do well to follow the
lead of Judge Mack when he says :31 "There is no principle of public
law exempting a sovereign state from its obligations under the law.
It should not be assumed that a state desires to deny or evade its
obligations. There may be sound reasons of public policy why a state
should be immune from the harassment of litigation in foreign forums
and under conditions not agreeable to the state. But once the state
has chosen its forum, there seems little reason in law or policy why it
should not be subject to the substantive requirements of law and jus-
tice.' ' 2 It seems that under international law a foreign sovereign has
only a conditional privilege to sue in the courts of another state; that
any court may therefore require, before hearing such a plaintiff's
cause, that he give security to protect the defendant not only for costs,
but also to cover an affirmative judgment on any recoupment or set-off
which could be availed of against a private suitor.33

cate that it is a recoupment which is permitted. See also Feraud-Giraud, I Etats
et Souverains (895) 109.

' Ben Aiad v. Government of Tunis (1896, Cour de Cassation) 1897 Dalloz
Jurisp. Gen. ire. 305; Despagnet, Cours de Droit International Public- (4th ed.
191o) sec. 257; cf. Van Praag, op. cit. supra note 24, sec. lo5.2 Lion Letort v. Ottoman Government (1914, Tribunal Civil de la Seine) 5
REVUE JUMDIQUE INTERNATIONALE DE LA LOCOMOTION A RIiNN 142.

(1891) ii ANNUAiRE DE L'INSTITUT DE DROIT INTERNATIONAL, 436, 437.
The Paquete Habana (193o) 189 U. S. 453, 23 Sup. Ct. 593; The Ostee (1855,

P. C.) 2 Spinks, 17o; The Leucade (1855, Adm. Prize Ct) 2 Spinks, 228;
Roberts, Admiralty and Prize (1869) 534.

" The Gloria, supra note 2o, at p. 194.
'Aside from the justice to the defendant, the submission of a sovereign to judi-

cial settlements of claims against it, removes from the diplomatic field a fruitful
source of international ill feeling, and conflict Wise, Tort at International Law
(1923) 17 Am. JouR. INT. LAW, 245. This aspect was firnt pointed out in Bor-
chard, Diplomatic Protection of Citizens Abroad (1915) 861-864.

Provided, of course, the court has jurisdiction over the subject matter of the
action involved in the counterclaim. Irrespective of the question of a sovereign
plaintiff, where the court has jurisdiction of the original suit but not of the recoup-
ment or set-off, as, e. g., when the latter is for an amount in excess of the court's
jurisdiction, many courts hold the "counterclaim" must be sued on in a separate
action. NoTas (19o4) 17 HARv. L. REV. 350; (1922) 22 COL. L. REV. 371; cf.
Imperial Japanese Government v. P. & 0. Navigation Co. [1895, P. C.] A. C. 644.
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THE DUTY OF A CARRIER TRANSPORTING EMPLOYEES OF ANOTHER

The responsibility of a common carrier for injuries to passengers is

not that of an insurer but is based on negligence,' and the same degree
of care that is owed to a passenger for hire is owed to one who is carried
gratuitously.2  With respect to the latter, however, most courts have

allowed the carrier by a special contract to limit its common law duty
to pay damages for negligence on the theory that there is no obligation
to render the service.3 The special contract usually takes the form

In such cases, the jurisdiction is limited by statute and it does not lie within the
power of the plaintiff to add thereto. But where the plaintiff is a foreign sover-
eign, and the only jurisdictional bar is that sovereign's immunity, the plaintiff can
by his waiver, express or implied, remove the bar.

' The courts have used various phrases to describe the care required. The more usual
statelnent is that the carrier must exercise the highest degree of care, prudence,
and foresight, or that it must use extraordinary care and caution; while others
attempting to dispense with the confusing "degrees of care" state the rule simply
that the care required is proportionate to the nature and risk of the undertaking.
See Union Traction Co. v. Berry (igig) 188 Ind. 514, 121 N. E. 655; O'Brien v.
New York Rys. (1919, Ist Dept.) 185 App. Div. 867, 174 N. Y. Supp. 116;

Kliebenlstein v. Iowa Ry. & Light Co. (1922) i93 Iowa, 892, 188 N. W. 129;
(1923) 32 YALE LAW JoURNAL, 841. See also (1922) 31 ibid. 555.

'Indianapolis Traction & Terminal Co. v. Klentschy (19o7) 167 Ind. 598, 79
N. E. 9o8; see Wyman, Public Service Corporations (I911) sec. 785, at p. 658.

'Kawsas City So. Ry. v. Van Zant (1923, U. S.) 43 Sup. Ct. 176; Wells
v. N. Y. Central R. R. (1862) 24 N. Y. 181; Quimby v. Boston & Me. R. R.
(i89o) i5o Mass. 365, 23 N. E. 205; Payw v. Term Haute & Indianapolis
Ry. (1902) 157 Irid. 616, 62 N. E. 472; contra: G., C. & S. F. Ry. v.
McGown (1886) 65 Tex. 64o (on ground of public interest); Norfolk & Western

Ry. v. Tanner (1902) 100 Va. 379, 41 S. E. 720 (statute) ; Huckstep v. St. Louis

& Hannibal Ry. (1912) 166 Mo. App. 330. "The relation of passenger and carrier
is created by contract, express or implied, but it does not follow from this that
the extent of liability . . . . of the carrier is, in any respect, dependent on a

contract. In reference to matters indifferent to the public, parties may contract
as they please; but not so in reference to matters in which the public has an
interest." Ry. v. McGozm, supra, at p. 646. Some courts which regard the
exemption as valid hold that it cannot include gross negligence. Indiana Central
Ry. v. Mundy (1863) 21 Ind. 48; Illinois Central R. R. v. Read (1865) 37 Ill.
484; Jacobus v. St. Paul & Chicago Ry. (1873) 20 Minn. 125; contra.: Perkins
v. N. Y. Central R. R. (1862) .4 N. Y. 196; Griswold v. N. Y. & N. Eng. R. R.
(1885) 53 Conn. 371, 4 Atl. 261. In the Perkins case, the New York court made
an unsound distinction between injuries occasioned by the negligence of ordinary
servants of the carrier, and of its directors, saying that the carrier could not
exempt itself from liability for the gross negligence of the latter. To the same
effect, see Kinney v. Central R. R. of N. 1. (1869) 34 N. J. L. 513. This view
was criticized in G., S. & S. F. Ry. v. McGown, supra. At common law, common
carriers were not prohibited from giving free transportation. This rule has been
changed as to interstate commerce, by the Hepburn Act, Act of June 29, I9o6 (34
Stat. at L. 584). "No common carrier . . . . shall . . . . issue . . . .any inter-

state .... free pass or free transportation for passengers, except to its employees,

and their families ..... to necessary caretakers of live stock .... to employees

on sleeping cars, express cars, and to linemen of telegraph . . . . companies, to



YALE LAW JOURNAL

commonly called a "pass," and the problem often presents itself whether
the pass was in fact a gratuity. Where given to an employee of the
carrier to use in riding to and from work, as a part of the consideration
for his services, the pass has been held not to be a gratuity.4 It seems
well settled indeed that the absence of pecuniary consideration is not
sufficient to make it a gratuity. If it is for the mutual interest of the
passenger and carrier that the pass be issued, the latter cannot limit
its duty.5 In line with the spirit of the cases supporting the last
proposition are those to the effect that one riding in charge of stock on
a drover's pass is a passenger for hire, although the rule is otherwise
in New York," which has even gone to the extent of holding that a
reduced rate to a passenger is a sufficient consideration for an agree-
ment exempting the carrier from responsibility for negligence.7

railway mail service employees .... to newsboys on trains.. . ." Persons, such as
the plaintiff in the principal case, are not included within the express words of
the Act. In the Van Zant case, supra, the wife of a railway employee was injured
while riding on a free pass, and was denied a recovery under the normal federal
rule which permits a carrier to stipulate against liability for negligence in the
case of a free passenger. No federal decision has been found where the plaintiff
was an employee of the carrier. That an employee himself could not recover in
the federal courts, see Charleston & Western Carolina Ry. v. Thompson (1914)
234 U. S. 576, 577, 34 Sup. Ct. 964, 965; N. Y. Cent. R. R. v. Mohney (192o) 252
U. S. 152, 40 Sup. Ct. 287.

"McNulty v. Pennsylvania R. R. (1897) 182 Pa. 479, 38 Atl. 524; Eberts v.
Detroit, Mt. Clemens & Marine City Ry. (i9o8) 151 Mich. 26o, 115 N. W. 43.
There is a common law presumption that the pass was a part of the consideration
for the employee's services. Pahner v. Boston & Me. R. ?. (1917) 227 Mass.
493, 116 N. E. 899.

'Ry. v. Stevens (1877) 95 U. S. 655; Williams v. Oregon Short Line R. R.
(1898) 18 Utah, 210, 54 Pac. 991. In the Williams case the carrier issued the
pass to the plaintiff whose services it desired at a definite place. In the Stevens
case, the plaintiff was negotiating with the railroad to sell it a patent coupling;
and when injured, was on his way to see the superintendent of the railroad
concerning the matter.

'R. R. v. Lockwood (1873, U. S.) i7 Wall. 357; Pennsylvania R. R. v. Hender-
son (1865) 51 Pa. 315; Weaver v. Ann Arbor R. R. (1905) 139 Mich. 590, 102
N. W. 1037; contra: Poucher v. N. Y. Central R. R. (1872) 49 N. Y. 263.
"The consideration for his passage is the service he renders in taking care of the
cattle, or the charge made against him or his employer for shipping the cattle."
Weaver v. Ann Arbor R. R., supra, at p. 6oo, 1O2 N. W. at p. 1O41. See also
R. R. v. Lockwood, supra at p. 359. It is questionable whether under the Hepburn
Act a drover will still be treated as a passenger for hire. See Charleston &
Western Carolina Ry. v. Thompson, supra note 3; NOTES AND COMMENTS (1916)
1 CoRN. L. QuART. 263.

T Anderson v. Erie R. R. (1918) 223 N. Y. 277, 119 N. E. 557; but see Richmond
v. So. Pac. Co. (1902) 41 Or. 54, 67 Pac. 947. England likewise has given a wide
range to the power of the carrier to limit its duty. McCawley v. Furness Ry.
(1872) L. R. 8 Q. B. 57 (drover's pass) ; Gallin v. London N. W. Ry. (1875)
L. R. IO Q. B. 212 (same); see also Duckworth v. Lancashire & Yorkshire Ry.
(igol, K. B.) 84 L. T. R. 774. One who travels on a free pass is conclusively presumed
to have accepted it on the conditions expressed therein whether he read them or
not. Rogers v. Steamboat Co. (1894) 86 Me. 26r, 29 Atl. io6g.
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The special contract, however, often takes a form other than a pass,
as for example, a contract with an employer of the plaintiff. In
Western Md. Ry. v. Shatzer (1923, Md.) 12o Atl. 84o, the plaintiff
was employed as a cook by a telegraph company. She was carried
on the defendant's railroad, pursuant to an agreement between the
defendant and her employer whereby the former was not to be respon-
sible for any injuries to employees so carried. Free passes were issued
covering a foreman and others including the plaintiff, with the provi-
sion that the user assumed all risk of injury whether caused by the
negligence of the carrier's servants or otherwise. The plaintiff, how-
ever, had no knowledge either of the agreement exempting the carrier
or of the pass under which she was being carried. In a suit to recover
for personal injuries caused by the negligence of the defendant's serv-
ants, the court held that she could recover.8

There are indeed a number of cases, involving contracts similar to
that in the instant case, that apparently have reached a contrary result.
Among these decisions are found especially cases of express mes-
sengers, 9 employees of sleeping car companies,'0 and employees of
circus companies." The courts argue that a railroad is in these special
cases under no common law duty to transport cars of the employing
company, and that it may therefore contract as a private carrier. The
employee is carried not as a passenger, but as an agent to do his
employer's business. 2  But in all these cases the plaintiff knew of the
contract and the exemption clause; and in most of them he expressly
agreed to release the carrier in his contract of employment. Where he
was ignorant of the exempting clause, he has usually been allowed to
recover.13  Texas has gone to the extent of allowing a recovery even

' In the course of its opinion the court said (at p. 845) : "As the plaintiff was

riding behind a freight train ..... she was not entitled to the same .... extraordi-
nary degree of care .... which a common carrier is bound to exercise towards a
traveler on the regular passenger trains." See Richmond v. So. Pac. Co., supra
note 7; and note I supra.

'Balthnore & Ohio S. W. Ry. v. Voigt (19oo) 176 U. S. 498, 20 Sup. Ct. 385;
Blank v. Illinois Central R. R. (1899) 182 Ill. 332, 55 N. E. 332.

"Russel v. Pittsburgh, C. C. & St. L. Ry. (iol) 157 Ind. 3o5, 61 N. E. 678;
Chicago, R. I & Pac. Ry. v. Halnder (1905) 215 Ill. 525, 74 N. E. 705 (no
recovery even for gross negligence) ; Denver v. Whan (1907) 39 Colo. 230, 89
Pac. 39; Cato v. Southern Ry. (1g21) 151 Ga. 308, io6 S. E. 272.

' Dierickx v. Davis (1922, Ind.) 137 N. E. 685.
"See Dierickx v. Davis, supra note ii, at p. 689; Blank v. Illinois Central

R. R., supra note 9, at p. 339, 55 N. E. at p. 334; cf. Weaver v. Ann Arbor R. R.,
supra note 6, at p. 599, lO2 N. W. at p. 1041.

" Brewer v. N. Y., Lake Erie & Western R. R. (18gi) 124 N. Y. 59, 26 N. E.
324 (express messenger) ; Sager v. Northern Pac. Ry. (19o8, C. C. D. Minn.)
i66 Fed. 526 (circus employee) ; contra: Clough v. Grand Trunk Western Ry.
(igo7, C. C. A. 6th) 155 Fed. 81 (circus employee). Even where there was
knowledge of the exempting clause, it has been held that recovery could be had
for injuries occasioned by willful or wanton negligence. McCree v. Davis (1922,

C. C. A. 6th) 28o Fed. 959.
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where the employee did have knowledge.14  In the language of the
court: ".... The relation of carrier and passenger exists .... in

every case in which the carrier receives and agrees to transport another
not in its employ, whether by contract between them or between the
carrier and some Qther person by whom the person to be transported
is employed, and.... it is immaterial how or by whom the carrier is
compensated therefor, or whether compensated at all, and. .. . contracts
attempting to exempt such carrier from liability . . . . for injuries
resulting from its negligence. .. . are void."' 15

The Texas view has the virtue of simplicity and seems socially
desirable, although it limits the carrier's freedom to contract.
Whether the person carried is a passenger for hire or a gratuitous
passenger or is carried under circumstances like those in the principal
case, the interest of society in the safety of the person carried is the
same.

THE EXTRA-TERRITORIAL EFFECT OF THE DIVORCE A -ENSA ET

THORO AND OF STATUTORY PROHIBITIONS ON REMARRIAGE

At common law, the divorce a mensa et tlzoro was not as alluring to
incompatibles as the absolute divorce, since it did not endow them
with the power to re-marry2 It conferred upon the parties the privi-
lege of living apart until they became reconciled.' The decree did
not affect the husband's duty to support the wife,' the rights of dower4

and curtesy,' the husband's power to reduce to possession the wife's
choses in action,6 or the wife's separate property interest. 7 Modern

'4 Nevill v. G., C. & S. F. Ry. (1922, Tex.) 244 S. W. 980 (news agent). In
accord is Davis v. Chesapeake & Ohio Ry. (19o6) 29 Ky. L. 53, 92 S. W. 339
(express messenger-statute involved); ef. the dissenting opinion of Magruder,
J., in Blank v. Illinois Central R. R., supra note 9, at p. 340, 55 N. E. at p. 334.

"Nevill v. G., C. & S. F. Ry., supra note 14; see also Texas & P. Ry. v.
Fenwick (1904) 34 Tex. Civ. App. 222, 78 S. W. 548 (relying, however, on Texas
statute).

'Barber v. Barber (i858, U. S.) 21 How. 582; 2 Schouler, Marriage, Divorce,
and Separation (6th ed. 1921) sec. 1938.

'Dean v. Richmond (1827) 22 Mass. 461; Schouler, loc. cit. supra note I; see
also NOTES (I916) 82 CENT. L. JOUR. 44.

'Cole v. Cole (1892) 142 Ill. 19, 31 N. E. tog; State v. Ellis (898) 5o La. Ann.
559, 23 So. 445; contra: People v. Cullen (1897) 153 N. Y. 629, 47 N. E. 894.

Taylor v. Taylor (1885) 93 N. C. 418; Hokamp v. Haganzan (1872) 36 Md.
511.

'Smoot v. Lecatt (1828, Ala.) i Stew. 590.
'Dean v. Richmond, supra note 2. However, equity will, in a proper case,

protect the wife's interest. Holnes v. Holmes (1848, N. Y. Spec. T.) 4 Barb. _-95.
"Castlebury v. Maynard (1886) 95 N. C. 281. After the separation, the wife

continues under the disability to alienate her realty unless the husband joins in
the conveyance. Ellison v. Mobile (1875) 53 Ala. 558. And survivorship in
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statutes, however, give the limited divorce a somewhat wider effect.
The more extreme ones provide that the decree shall operate upon
after-acquired property and upon the personal rights and capacities
of the parties as a judgment of absolute divorce, except that the parties
may not re-marry.8 Under such statutes it seems that the court may
incorporate in the decree an order that the rights of dower and curtesy
be forfeited even in property acquired before the limited divorcement?
The legal relations of the parties after separation present little difficulty
when confined to matters within the state granting the divorce. But
when a right depending for its validity upon the law of the state dis-
solving the marriage is claimed in a foreign jurisdiction troublesome
questions arise.

In Scheper v. Scheper (1923, S. C.) 118 S. E. 178, the wife in a
contested suit procured a divorce a mensa in the matrimonial domicile,
North Carolina, where the decree resulted in the forfeiture of the
husband's marital rights in the wife's property. Under the internal
law of South Carolina, however, the husband was entitled to a dis-
tributive share in the wife's intestate property. The husband later
re-married in Georgia. In a partition suit brought in South Carolina
following the first wife's death intestate, it was held that the North
Carolina decree precluded the husband's claim to the wife's property
situated in South Carolina.

What is the extra-territorial effect of a decree of divorce a mensa?
It is uniformly held that if the limited divorce is granted at the matri-
monial domicile on personal service it is entitled to full faith and credit
as to all matters determined,10 and on principles of comity, such a

estates of entirety is not barred. Freeman v. Belfer (1917) 173 N. C. 581, 92
S. E. 486; 2 Bishop, Marriage, Divorce and Separation (1891) sec. i6gi.

'Park's Ga. Civ. Code, 1914, sec. 2970; Bums' Ind. Rev. Sts. 1914, art. 37, sec.
io92; Merr. La. Civ. Code, 1912, title 5, ch. 5, sec. 155; Minn. Gen. Sts. 1913, ch.
71, sec. 7139; Pell's N. C. Revisal, igo8, secs. 9, 2111; Va. Code, 1918, sec. 5112;
Hogg's W. Va. Code, 1914, sec. 3647; see Marshall v. Baynes (1892) 88 Va.
1040, 14 S. E. 978 (divorced wife held to have power to convey after-acquired
property). One statute expressly provides that the rights to dower, curtesy, and
distributive share shall not be affected by the separation. Carrol's Ky. Rev. Sts.
x915, ch. 66, sec. 2121; cf. Orr v. Orr (1871, Ky.) 8 Bush, 156 (gifts from
husband to wife before separation not restored). Another that the wife shall have
the status of a fene sole after the divorce. Park's Ga. Civ. Code, 1914, sec. 297o.
In at least one state, she is allowed to sue the husband in tort. Coffinbarger v.
Coffinbarger (igi) i8o Ky. 704, 203 S. W. 533. This point is, of course, not
important where the tort action is allowed under a married woman's act. See i
Schouler, op. cit. supra note I, sec.'633. Under the English Divorce and Matri-
monial Causes Act, the judicial separation has about the same effect as under the
more extreme American statutes. See (1857) 20 & 21 Vict. c. 85, sec. 25; (1858)
21 & 22 Vict. c. io8, sec. 8; Waite v. Morland (1888) 38 Ch. Div. 135.

'See Hartigan v. Hartigan (igog) 65 W. Va. 471, 64 S. E. 726.
"oHarding v. Harding (19o5) 198 U. S. 317, 25 Sup. Ct. 679 (conclusive that

wife's living apart from the husband after the decree is not desertion) ; Barber v.
Barber, suqpra note i (conclusive as to alimony) ; Slade v. Slade (187o) 58 Me.
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decree granted on personal service by the court of a foreign country is
recognized."1 Whether the decree has extra-territorial validity when ren-
dered on constructive service is a questiorn on which there is little author-
ity; and what little there is is in conflict because of the opposing views as
to whether the proceeding is "in re&" or "in personam." The United
States Supreme Court has held that a decree of divorce a mensa granted
at the matrimonial domicile on constructive service must be accorded
full faith and credit as to the issues on which it was based.12  In
reaching this result the court purported to follow its earlier decision
in Atherton v. Atherton 3 without distinguishing the in rem character
of the absolute divorce there involved. On the other hand Connecticut
refused to accept, on principles of comity, an ex parte decree of separa-
tion granted in a state not the last matrimonial domicile as conclusive
either of the status created or of the facts on which the decree was
was based.14 The decision rests on the theory that the proceeding is
purely in personam. The same court does, however, under identical
circumstances, recognize a foreign judgment of absolute divorce,'5
this proceeding being admittedly in rem. The res is the marital
"status," a total of jural relations all of which are ended by the decree.
The judgment of limited divorce terminates only some of the legal rela-
tions, the mutual duties of cohabitation,' 6 the wife's disability to establish
her own domicile,' 7 and at common law her disability to sue, and
immunity from suit.'" The difference is in the degree of consequences
rather than in the nature of the proceedings." Consequently when the

157; Towson v. Towson (192o) 126 Va. 64o, IO2 S. E. 48 (conclusive on finding as
to the conduct of the parties prior to the decree) ; Vischer v. Vischer (185I, N. Y.
Spec. T.) 12 Barb. 64o (conclusive of the wife's power to establish a separate
domicile) ; Krzepicki v. Krrepicki (914) 167 Calif. 449, 140 Pac. 13 (conclusive
as to the non-existence of grounds for divorce) ; see also Richards, The Full'Faith
and Credit Clause of the Federal Constitution as Applied to Suits for Divorce
(1920) 15 ILL. L. REV. 259.

'Zavaglia v. Notarbartolo (1915) 137 La. 722, 69 So. 152.
' Thompson v. Thompson (1913) 226 U. S. 551, 33 Sup. Ct. I29; see COMMENTS

(1913) 23 YALE LAW JoURNAL, 88; NOTES (1913) 13 COL. L. Rlv. 241. How-
ever, the decree has no extra-territorial efficacy if not final where granted. Henry
v. Henry (1914) 74 W. Va. 563, 82 S. E. 522. Or if the parties have subsequently
become reconciled. Hill v. Hill (1916) 62 Pa. Super. Ct. 439.

" (901) 181 U. S. 155, 21 Sup. Ct. 544; see Peaslee, Ex Parte Divorce (1IM)
28 HAgv. L. REv. 457.

'4Pettis v. Pettis (1917) 91 Conn. 6o8, IOI Atl. i3; see also Butts v. Butts
(1922) 152 Ark. 399, 238 S. W. 6oo.

" Gildersleeve v. Gildersleeve (1914) 88 Conn. 689, 92 Atl. 684; see COMMENTS
(1919) 28 YALE LAW JOURNAL, 821.

6Dean v. Richn~ond, supra note 2.
"Barber v. Barber, supra note i; Dixon v. Dixon (1919, Sup. Ct.) io7 Misc.

666, 177 N. Y. Supp. 63." See Clark v. Clark (1843, Pa.) 6 Watts & S. 85; Prather v. Clark (1812,

S. C.) i Tread. 453.
19 That the proceeding of divorce a mensa is in rein, see COMMENTS (1917) 27

YALE LAW JOuRNAL, 117.
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decree of limited divorce as under modem statutes actually affects the
property rights of the parties, the theory that the proceeding is in per-
sonam is even more questionable.

But when a decree even of absolute divorce does not determine merely
the status of the parties but goes further and attempts to readjust
marital claims to foreign realty, it is usually to that extent held to be
void by the courts of the situs.20  The full faith and credit clause is
inapplicable since a state does not have jurisdiction over realty situated
outside of its own boundaries."- Foreign judgments affecting realty
are viewed with jealousy by the courts of the situs and are not as a rule
recognized even on principles of comity.2 2 Closely analogous is the
refusal of the courts of the situs to give effect to a foreign probate
decree of a will of realty.2 3 In departing from the usual doctrine the
instant decision of the South Carolina court that the husband's marital
claim to the wife's realty located at the forum was "denatured of its
efficacy" by the foreign decree of limited divorce indicates the growth
of comity between the states.

Somewhat similar to the position of divorcees a mensa is the situa-
tion where the parties during the period following absolute divorce-
ment are prohibited to re-marry. In a late case, Atkeson v. Sovereign
Camp (1923, Okla.) 216 Pac. 467, the wife was granted a divorce in
Oklahoma, where a statute provides that the decree shall not become
effective until six months after it is entered. This provision was
embodied in the decree. Within the prohibited period the husband
re-married in Texas and returned with his second "wife" to Oklahoma.
In a suit brought upon his death to determine who was entitled to a
certificate of fraternal insurance it was held (two judges dissenting)
that neither "wife" was entitled, the first having ceased to be a wife and
the second never having become one.2 - The court said that "on
the signing of the decree a divorce of the nature of the common law
divorce a mensa et thoro is effected." The analogy is questionable, as
the statute has been interpreted as continuing for six months the dis-

" Bullock v. Bullock (894) 52 N. J. Eq. 561, 565, 3o At. 676, 677; Sharp v.
Sharp (1916) 65 Okla. 76, 166 Pac. 175; see De Graffenried v. De Graffenried
(1911, Ist Dept.) 147 App. Div. 825, r32 N. Y. Supp. 1107 (foreign country);
contra: see Gwyn v. Rush (192o) 143 Ark. 4, 219 S. W. 339. If there is jurisdic-
tion in personam a court of equity may compel a conveyance that will pass title to
foreign realty; but in such a case it is the conveyance that has the operative effect,
and not the decree. See Bullock v. Bidlock, supra; 17 Ann. Cas. 859, note; see
(923) 33 YALE LAW JoURNAL, 95; Barbour, The Extra-Territorial Effect of the
Equitable Decree (1919) 17 MIcir. L. REv. 527.

'Fall v. Eastin (199o) 215 U. S. I, 30 Sup. Ct. 3.
See'Minor, Conflict of Laws (igoi) secs. 85 and 86; 69 L. R. A. 673, note.
Robertson v. Pickrell (1883) lO9 U. S. 6o8, 3 Sup. Ct. 407; Rice v. Jones

(1786, Va.) 4 Call. 89.
" While the only question before the court was the meaning of the word "wife"

in the policy, that question of interpretation is made, in the opinion, to depend on
the status of the two women concerned.
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ability to re-marry, and that alone; the other legal relations of mar-
riage are "untied" at once.2 5  This interpretation seems to give the
Oklahoma statute the same effect as an express legislative enactment
forbidding both parties to re-marry for a given period, the purpose
of such legislation being, equally, to remove one of the strongest induce-
ments to hasty divorcement. To be distinguished, then, are the sim-
ilarly worded acts in effect authorizing "decrees nisi" or "interlocutory
judgments," which do not intend a dissolution of the marital status or
any of its incidents by such a decree alone, but contemplate a final
judgment to accomplish the result.26  Thus under the Oklahoma statute
the decree takes effect at once as to property rights, 27 and the husband
cannot inherit from the wife if she dies during the prohibited period,28

while a contrary result is reached under the "rule nisi" statutes. 29

Also to be distinguished are the purely penal statutes prohibiting re-mar-
riage of the guilty party,30 and statutes which forbid either party to
re-marry during the time allowed for an appeal from the decree of
divorce.31.

If the enactment forbidding both parties to re-marry for a stated
period following divorcement provides that the forbidden marriage will

" Barnett v. Frederick (1912) 33 Okla. 49, 124 Pac. 57; see also Durland v.
Durland (19o3) 67 Kan. 734, 74 Pac. 274.

"In re Crandall (19o9) 196 N. Y. 127, 89 N. E. 578. A marriage celebrated
prior to the final decree is void. See r A. L. R. 1591, note; 32 Ann. Cas. 2O93,

note.
' Barnett v. Frederick, supra note 25.
"See Durland v. Durland, supra note 25; Jacobs v. Gaskill (1904) 69 Kan. 872,

77 Pac. 550.
'In re Dargie's Estate (1912) 162 Calif. 51, 121 Pac. 320; In re Estate of

Seiler (1912) 164 Calif. 181, 128 Pac. 334; see Seibert v. Seibert (i92, N. J.)
86 Atl. 535.

0 Local marriages in violation of such statutes are usually held void. Roth v.
Roth (ii6, Spec. T.) 97 Misc. 136, 161 N. Y. Supp. 99; contra: Park v. Barron
(1856) 20 Ga. 702 (second marriage upheld to avoid bastardizing issue). How-
ever, the prohibition has no extra-territorial effect and a marriage valid where
celebrated is generally upheld in the state where the statute was enacted, even
when the parties married in the foreign state for the express purpose of evading
the law of the domicile and forum. Patterson's Adn'r v. Modern Woodmen.
(915) 89 Vt. 305, 95 Atl. 692; contra: Pennegar v. State (1889) 87 Tenn. 244,
10 S. W. 305. See 57 L. R. A. 169, note; 6o Am. St. Rep. 941, note.

"1 Marriages within the state where the divorce was granted in violation of such
statutes are generally held void, even if no appeal be taken. Hooper -v. Hooper
(1913) 67 Or. 187, 135 Pac. 525; Wilhite v. Wilhite (889) 41 Kan. 154, 21 Pac.
173. Otherwise where there is a divorce judgment by default, which is not
appealable. State v. Leasia (1904) 45 Or. 410, 78 Pac. 328. Nor does it apply to
a re-marriage by the only party who has the right of appeal, since this right is
deemed to be waived by the forbidden marriage. Wallace v. McDaniel (1911) 59
Or. 378, 117 Pac. 314. Some courts have held the provision to be penal and
without extra-territorial effect. People v. Woodley (1913) 22 Calif. App. 674, 136
Pac. 312; Dudley v. Dudley (1911) 151 Iowa, 142, 23o N. W. 785; contra:
McClennan, v. McClennan (1897) 31 Or. 480, 5o Pac. 802.
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be void32 or criminal,33 the re-marriage is generally held to be a nullity.
In the absence of such a provision, the courts usually construe the pro-
hibition as merely directory and the second marriage is held valid.34

There is conflict of decision as to the extra-territorial effect of these
statutory prohibitions on re-marriage. It has been held that the pro-
hibition inheres in the decree and so is entitled to full faith and credit.35

Certainly this will be the effect extra-territorially of a decree nisi in a
court having jurisdiction of the parties and the subject matter, since
the marital status then continues in full effect.36 When the statute
provides that the forbidden marriage shall be void, a marriage per-
formed in a foreign state will usually not be upheld in the state where
the statute was enacted,3 7 and has even been denied recognition in a
third state having a similar statute3l unless the parties have become
domiciled in the state where the marriage was celebrated. 39 But when
the statute merely prohibits the marriage, it will, if good by the local
law of the place of celebration, generally be held valid, even by the
courts of the domicile in which the statute was enacted, and even though
the marriage in the foreign state was with intent to evade the law of the
domicile.4 ' This conclusion is reached either by applying the lex loci4 '
or by interpreting the statute as not intended to have extra-territorial
efficacy. 42 A similar interpretation of a statute identical with that in
the instant case has obtained in a disinterested forum. 43  In support
of the instant Oklahoma case, however, is the established rule that a
sovereign need not recognize the status of its domiciled citizens as
adjudicated by a foreign tribunal while they were sojourning abroad.4 4

'Hurd's Ill. Rev. Sts. igii, ch. 40, sec. IA; Sclausis z,. Salauzis (I912) 255
Ill. 314, 99 N. E. 640.

'Barfield v. Barfield (19o4) 339 Ala. 290, 35 So. 884.
24 Woodward v. Blake (917) 38 N. D. 38, 164 N. W. 156. It has been held that

the forbidden marriage is voidable, that is, valid for all purposes until declared a
nullity in direct proceedings before a court. State v. Yoder (1gii) 113 Minn.
503, 13o N. W. 1O.

'Lanham v. Lanham (igoS) 136 Wis. 360, 117 N. W. 787; Hall v. Industrial
ComM. (1917) 165 Wis. 364, 162 N. W. 312.

See In re Dargie's Estate, supra note 29; I A. L. R I591, note.
Wilson v. Cook (1912) 256 Ill. 460, ioo N. E. 222; Lantharn v. Laniham, supra

note 35. The theory on which these cases are based is that a marriage, even if
valid where celebrated, cannot be upheld-in the face of a statute positively declar-
ing the local policy.

'Hall v. Industrial Commi, supra note 35.
'Owen v. Owen (1922, Wis.) 39o N. W. 363; State v. Fenn (907) 47 Wash.

561, 92 Pac. 417; see (1913) 77 CENT. L. JOUR. 294; (1913) 76 ibid. 8o; NoTEs
AND COMMENTS (I918) 3 CORN. L. QUART. 215.

'Hoagland v. Hoagland (1920) 27 Wyo. 178, 193 Pac. 843; Farrel v. Farrel
(1921) 19o Iowa, 99, 18I N. W. 12; Horton v. Horton (i921) 22 Ariz. 490, 198
Pac. iio5; contra: Peerless Pacific Co. v. Burckhard (1916) go Wash. 22r, 155
Pac. 1037; see also Heflinger v. Heflinger (1923, Va.) 118 S. E. 317.

4 Horttu; v. Horton, supra note 40.
Farrel v. Farrel, supra note 40.

"Bater v. Abrahams (1923, Calif.) 216 Pac. 259.
"Roth v. Roth (3882) 104 Ill. 35; Wilson v. Cook, supra note 37.


