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THE LAW SCHOOL

The Law School will this year greatly miss Judge John K. Beach,

Edward J. Phelps Professor of Law since 19o8. Judge Beach's

presence has always been a source of inspiration to the students of the

Law School. He was at once a teacher and a high-minded judge. He

has been a member of the Connecticut Supreme Court of Errors for

some time but has at last found the stress of judicial work too much to

permit him to continue his active connection with the School.

Mr. Harrison Hewitt, of the New Haven Bar, will give the course in

Legal Ethics formerly given by Judge Beach. Mr. Daniel D. Morgan,

a brother of Professor Edmund M. Morgan, has been appointed Instruc-

tor in Moot Court and Court Practice. The growth and extension of

the moot court system in the Law School has necessitated its super-

vision by an experienced lawyer. Mr. Morgan, who until recently has

been in active practice, is well qualified to undertake this care. Hon.

John Q. Tilson, member for the third Connecticut district of the House

of Representatives, will deliver a special course of lectures in Parliamen-

tary Law. Mr. Tilson has been in either state or national legislature

since 19o5 and is thoroughly versed in his subject.

A course in Jurisprudence has been initiated by Professor Cook.

Professor Llewellyn has taken over Judge Beach's course in Admiralty.

The enrolment in the Law School continues to increase. A compari-

son of the registration this year with that of last year follows:

1922 1923

Graduate Class ............................... 10 12

Third Year Class ............................. 73 102

Second Year Class ........................... 81 101

First Year Class ............................. 72 75

Students from other departments of the University 4o 40

276 330

The 1923 summer session was attended by ninety-three students the

first term and by eighty-eight the second, larger numbers than ever

before. Besides courses offered by members of the Law School

Faculty, Judge Homer B. Dibell of the Supreme Court of Minnesota

taught Mortgages, and Professor Wesley A. Sturges of the University

of Minnesota Law School, Partnership.

Degrees from ninety-nine colleges and universities are represented

in the student body this term. Those institutions which have four or

more graduates registered in the Law School are: Yale University, io5;

Holy Cross College, io; Clark University, 6; Vanderbilt University,

6; Notre Dame University, 5; Princeton University, 5; Syracuse Uni-

versity, 5; University of Missouri, 5; Trinity College, 5; University

of Kansas, 4; University of Pennsylvania, 4; Dartmouth College, 4.
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DOES THE EIGHTEENTH AMENDMENT VIOLATE INTERNATIONAL LAW?

The recent decision of the United States Supreme Court in several
cases on appeal from the District Court of the United States for the
Southern District of New York interprets the Eighteenth Amendment
and the National Prohibition Act in so far as they prohibit the "trans-
portation of intoxicating liquors within, the importation thereof into,
or the exportation thereof from the United States and all territory
subject to the jurisdiction thereof for beverage purposes" by means
of ships.' "Transportation comprehends any real carrying about or
from one place to another." "Importation, in a like sense, consists
in .... an actual bringing in. .. . regardless of the mode." Transpor-
tation within, importation into, or exportation from "the United States
and all territory subject to the jurisdiction thereof" so far as ships are
concerned means within, into, or from "a marginal belt of the sea
extending from the coast line outward a marine league .... including
.... the ports, harbors, bays and other enclosured arms of the sea along
its coast." These acts in this defined area-the territorial waters of the
United States-are prohibited "to all merchant vessels, whether
foreign or domestic." 2

Under this decision steamship companies operating passenger ships
between United States ports and foreign ports have failed to prevent
by injunction the application to them and their ships of provisions, as
above interpreted, of the National Prohibition Act enforcing the
Eighteenth Amendment.3 Foreign steamship companies have thus
exhausted local remedies. Their next recourse, if any is sought, is to
invoke diplomatic interposition by their national state in their behalf.
The question, so far as such foreign steamship companies are con-
cerned, is not whether this decision of the Supreme Court is a correct
interpretation of the National Prohibition Act and the Eighteenth
Amendment, but whether the Eighteenth Amendment (and the Act
enforcing it) is violative of international law.

'The Cunard Steainwhip Co. Ltd. v. Mellon (April 30, 1923) U. S. Sup. Ct.,
Oct. Term, 1922, Nos. 659-662, 666-670, 678, 693, 694. See COMMENTS (1923)
32 YALE LAW JOURNAL, 259.

'Quotations unless otherwise indicated are from the opinion of the Supreme
Court. The Canal Zone exemption is noted in the opinion.

'That part of the opinion relating solely to American -vessels holds "that the
National Prohibition Act discloses that it is intended only to enforce the Eigh-
teenth Amendment and limits its field of operation, like that of the Amendment,
to the territorial limits of the United States" (the term territory "is used in a
physical and not a metaphorical sense"--the regional areas of land and adjacent
waters-over which the United States claims and exercises dominion and control
as a sovereign power) ; that neither the Act nor the Amendment is "intended to
apply to domestic vessels when outside the territorial waters of the United
States ;" but that "it long has been settled that Congress does have power to
regulate the conduct of domestic merchant ships when on the high seas, or to
exert such control over them when in foreign waters as may be affirmatively or
tacitly permitted by the territorial sovereign."
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The Amendment as interpreted is an exercise of a legal privilege of

the United States, under international law, as against any foreign state,

of jurisdiction over the merchant vessels of any foreign state "volun-

tarily entering the territorial limits" of the United States, "in virtue

of [their] presence .... within those limits." That the United States

has such a legal privilege to exercise jurisdiction as against any foreign

state for many purposes is seemingly admitted by all states.4 That it is

under no duty to any foreign state to exert such jurisdiction is also

clear. Privileged to exert it in many generally recognized ways, and

privileged also to waive jurisdiction, there is a generally recognized

range for national discretion based upon considerations of national

policy.
A diplomatic representation by a foreign state may thus assert that

this exercise of jurisdiction is an unwise, although privileged, exercise

of national discretion, pointing out that any foreign state adversely

affected is also legally privileged to exercise at its discretion jurisdiction

over American merchant vessels within its limits in ways equally embar-

rassing to such ships.5 The purport of such an argument would be to

convince the United States that its exercise of discretion was ill-advised,

although privileged, and to persuade the United States to modify its

policy. This is the essence of the "international comity" position.6

' Cases cited in the opinion of the court adequately illustrate this point. See

also Gregory, Jurisdiction over Foreign Ships in Territorial Waters (1904) 2

MicH. L. REV. 333; Wright, The Prohibition Anendment and Intermtional Law

(1922) 7 MINN. L. Rxv. 28; Charteris, "The Legal Position of Merchantmen in

Foreign Ports," British Year Book of International Law (1920-1921) 45.

' The contention will probably not be made that the act of the United States

is a breach of duty creating a remedial privilege of reprisals or retorsion, but

that a foreign nation has as against the United States under international law a

primary privilege of exercising jurisdiction, as described in the text, created by

the operative fact of sovereignty.
Recent diplomatic discussions between the United States and Great Britain

suggest that a contract may be made providing for the waiver by the United

States of the privilege of barring liquors as sea stores on British vessels in

American territorial waters in consideration of obtaining from Great Britain the

privilege of searching British vessels hovering within twelve miles of the

American Coast. See NEW YORK TImmF. for Oct. 9, 1923.

'The phrase "due regard for the principles of international comity" used by

Mr. Justice Sutherland, in his dissenting opinion, to describe that which "forbids

the construction of the Eighteenth Amendment and of the Act which the present

decision advances," is suggestive of the popular conception of "comity" as some-

thing more sacred than law, which exists between nations and which every nation

is under a duty not to violate. That comity is synonymous with courtesy, respect,

amity, and friendliness, in the political usage of the words, should not blind the

lawyer to its legal connotation. The following usage by the Supreme Court

supports the analysis of the text to the effect that it connotes the range of

discretion where privilege both to do and to refrain from doing a given act

exists. "Circumstances often exist which render it inexpedient for the court to

take jurisdiction . . .The cases of foreign seamen suing for wages, or because

of ill-treatment, are often in this category; and the consent of their consul,
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A diplomatic representation may, however, take stronger form. The
claim may be presented that the action of the United States, although
professedly a privileged exercise of jurisdiction, is in reality a breach
of international duty. Such a contention would probably rest upon
some one or more of the following arguments. It might be argued
that the long continued policy of waiving the privilege of exercising
jurisdiction over matters which solely affect those who belong on foreign
ships has become so time-honored and almost universally applied as to
amount to a tacit agreement among states to destroy the privilege
waived and to effect a consensual change in the law of nations, namely,
that where once a nation was privileged to exercise such jurisdiction it
now has no such privilege but is under a duty not to assert such juris-
diction. Such an argument rests upon the following assumptions:

First, that nations generally, in the absence of treaty, waive all juris-
diction over matters of internal economy on foreigu ships, as for
example, over disputes regarding wages, "controversies, difficulties, or
disorders arising at sea or in .... [their] waters or ports .... between
the master or officers and any of the crew or between any of the crew
themselves, of any vessel belonging to" a foreign nation.7 Such an
assumption, it is submitted, is far broader than the facts.8

or minister, is frequently required before the court will proceed to entertain
jurisdiction; not on the ground that it has not jurisdiction; but that, from
motives of convenience or international comity, it will use its discretion whether
to exercise jurisdiction or not; and where the voyage is ended, or the seamen
have been dismissed or treated with great cruelty, it will entertain jurisdiction
even against the protest of the consul." The Belgenland (1885) 114 U. S. 355,
363, 5 Sup. Ct. 86o, 864. Cf. Ex parte Newnan (1871, U. S.) 14 Wall. 152.

"Quoted from 'U. S. Rev. Sts. 1878, secs. 4o79-4o81, to the effect that
"whenever it is stipulated by treaty ... between the United States and any
foreign nation that the consul ...of each nation shall have exclusive jurisdic-
tion of controversies" of the sort described above, "such stipulations shall be
executed." But even when treaties contain comprehensive provisions for a
mutual waiver of local jurisdiction, the courts of either nation are privileged
to decide whether "a sufficient prima facie case that the matter concerns only the
internal order and discipline of such foreign vessels, or, whether in its nature,
civil or criminal, [it] does not affect directly the execution of the laws of" the
nation whose ports are visited, before the privilege of jurisdiction is held to be
waived.

8 Ellis v. Mitchell (1874, Supreme Court of Hong Kong) reported in Papers
Relating to Foreign Relations of United States (i8y5) 6oo; 2 Piggott, Nationality
(19o7) 17; 2 Moore, Digest of International Law (i9o6) sec. 206. The most
extensive waiver of jurisdiction which the United States has made in the absence
of treaty seems to be that set forth in the summary contained in the case of The
Ester (1911, E. D. S. C.) 19o Fed. 216, 218:

"(i) The merchant vessels of one country visiting the ports of another for the
purposes of trade subject themselves to the laws which govern the port they visit,
so long as they remain. United States v. Diekelinan [1875] 92 U. S. 520;
Wildenhus' Case [1886] 120 U. S. 11, 7 Sup. Ct. 385.

"(2) In the absence of treaty stipulations, the courts of admiralty have civil
jurisdiction in all matters appertaining to the foreign ship while in port, and
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Second, there is the assumption that having liquors on foreign ships

in American ports is a matter which solely relates to the internal affairs

of such ships, "the effect of which is confined to the ship." It would

seem impossible for anyone, who squarely views the evident purpose

behind the Eighteenth Amendment as it existed in the minds of "those

whose wishes and opinions were embodied in the amendment," to

contend that no effects contrary to the purposes of the amendment

would be felt beyond the limits of the ship. Tested from the national

point of view, i. e. that of the amendment, the assumption cannot stand.

If each nation, in the absence of a fact-finding court, is still privileged

to define what tends to a breach of the peace of the port, the definition

given in these cases by the Supreme Court cannot be assailed either in

reason or on precedent.9

Third, that policy when it becomes customary is crystallized into law,

or specifically to this case, that when refraining from exercising a

certain privilege has become customary the privilege is lost and a legal

also, in certain cases when the court has the vessel in its territorial jurisdiction,
although the cause of action arose on the high seas. The Belgenland, 114 U. S.
355 [supra note 6]....

"(3) The exercise of this civil jurisdiction . . .is not imperative, but dis-

cretionary, and the courts from motives of convenience or international comity

will not take jurisdiction without the assent of the consul of the country to

which the ship belongs, where the controversy involves matters arising beyond

the territorial jurisdiction of this country, or relates to differences between the

master and the crew, or the crew and the ship-owners . . .unless there is special
reason for doing so. Ex parte Newan, 14 Wall. 152 [supra note 6); The

Belgenland, 114 U. S. 355 [supra note 6]; Patterson v. Eudora [19o3] 19o U. S.

169 [23 Sup. Ct. 821]....
"(6) Congress has power by legislation to regulate matters affecting foreign

seamen and foreign vessels and foreigners generally when within the ports oi

this country by making their entrance subject to such conditions as Congress

may seek to impose or withdrawing its consent to permit them to enter wholly,
if it see fit. Patterson v. Eudora."

' Grogan v. Walker & Sons (I922) 259 U. S. So. If the Wildenhus case,

supra note 8, can be condemned on principle, then this assumption would gain

some support. Twiss, Law of Nations (2d ed. 1884) 273, states cases of British

ships having free negro seamen when entering a port of South Carolina, while

slavery was maintained in that state. A local law prohibited the entry of ships

having free negroes on board, and officers of the port removed and confined the

negro seamen during the stay of the vessel in port. Contra to the Wildenhus case,

supra, is the case of L'Anjinone (1875) in which the Supreme Court of Mexico

held that the murder of one of the crew of a French vessel anchored in a

Mexican port and the bringing of the body ashore for burial did not "disturb

the peace of the port." Journal de Droit Int. Privg (1876) 413; Snow, Cases on

International Law (1893) 124. France takes a Oimilar view to that of Mexico.

The Sally and The Newton (18o6, Conseil d'Etat) quoted in extenso in British

Year Book of International Law (1920-21) 5o; Wheaton, Elements of Inter-

national Law (5th ed. 1916) -164. But the case of The Tempest (1859, Cour de

Cassation) Sirey, 189, throws some doubt on the French position. Regina v.

Cunningham (1859, Ct. Crim. App.) 8 Cox C. C. 1O4, is in accord with the

American view.
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duty to refrain created instead. This assumption raises that most
elusive question: When does custom become law? It seems that the
discretionary practice of waiving jurisdiction over foreign ships in
certain matters is neither so general nor of such duration as to have
become crystallized into a legal duty. 10 An irrevocable license for
vessels of foreign states having liquor as sea stores to enter American
ports for purposes of commerce might be asserted by foreign states.
Historically an express grant of the privilege of entry to foreign ships
was made. Tacit permission to enter is in practical effect, but not in
legal operation, the modem equivalent of such an express license. As
regards an estoppel being made out, it may be asked: Has there been
any element of misrepresentation inducing a change of position by
foreign nations? Has there been reliance upon the tacit permission to
the damage of any foreign state? Can it be said that foreign legisla-
tion regulating the carrying of liquors as sea stores was passed in
reliance upon continuance of the privilege of entry? In brief, is there
any fact legally distinguishing the barring of liquor as sea stores for
the first time from the barring of any other commodity as legitimate
sea stores for the first time? The decision states that, "of course ....
the prior recognition, although representing the national policy at the
time, was not in the nature of a promise for the future." It is sub-
mitted that, even if tacit permission to enter in the past be operative as a
grant of a license to enter, it is impossible to find in the practice regard-
ing the entry of vessels having liquor as sea stores those facts which

10 Twiss, op. cit. supra note 9, at p. 273, note 28, citing the case of Somerset
v. Stewart (772, K. B.) Lofft, i. The cases of The Enterprize (1853, convention
between United States and Great Britain) Sen. Ex. Doc. 103, 34 Cong. ist sess.
187; The Hermosa, ibid. 239; The Creole, ibid. 242 (all these cases being quoted
in extenso in 4 Moore, International Arbitrations [1898] 4349-4378) raised most
pertinently the question of the extent of the privilege of jurisdiction over foreign
merchant vessels in territorial waters.- In each case slaves on board American
vessels involuntarily entering British waters were released. "The British Govern-
ment refused to acknowledge any liability on the ground that the slaves on
entering British jurisdiction became free," by virtue of the Act of Parliament
of August 28, 1833, for the abolition of slavery throughout the British colonies
(3 & 4 Will. IV, c. 73), effective August 1, 1834. The United States did not
take issue upon the general proposition of privileged jurisdiction, but, admitting
that, urged the effect of one operative fact: involuntary entrance-a vessel driven
by necessity to enter the port of another nation. As to such a vessel "the local
law could not operate so as to affect existing rights of property as between
persons on board, or their personal obligations or relations under the law of the
.country to which the vessel belonged." 2 Moore, op. cit. supra note'8, 352;
Wheaton, International Law (Dana's ed. 1866) note 62. It is not to be assumed
that the decision under review interprets the Amendment or the Act as placing
the prohibition to having liquor on foreign vessels exercising the privilege of
innocent passage through American waters, not being bound for an American
port. The facts-did not require pronouncement, and the court was considering
the case of "a merchant ship of one country voluntarily entering the territorial
limits of another."
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constitute an estoppel. No immunity from losing the privilege of entry
for such ships has been created.

It may be further contended that even if the exercise of such juris-
diction in American waters is not directly illegal, it becomes a tort

because of its proximate results. It seems to be well established inter-
nationally that any state is privileged as against any other state to license

its merchant vessels to carry liquors on the high seas, or even to
require its vessels to carry liquors for the consumption of the crew;

also that this privilege is fortified by rights that no state shall by any

acts prevent the free exercise of such privilege on the high seas.1 ' It

may be argued that the present prohibition within the three mile limit
amounts to such a prevention. The argument is invalid until it is

proved. Does the act of the United States have the actual and necessary
effect of preventing foreign ships from having liquors on the high seas?

If so, it must be conceded, perhaps, that the United States is under an

-international duty not to prevent the enjoyment of such a privilege under

international law by any act proximately causing the inhibition. But on

him who claims is the burden. Can any foreign state establish the fact

that prohibiting its ships from having liquors as sea stores in American

territorial waters makes it impossible to have supplies of liquors on
board on the high seas during the return voyage? This is a question

of fact. Inconvenience does not amount to prevention.
It is believed that counsel for foreign states would not seriously rely

upon the contention that there is not under international law a privilege
in favor of any nation as against any other nation to exclude from its

territory any commodities which for reasons of its own are undesirable.12

Should it be argued that the prohibition of liquors as sea stores might

lead to a complete cutting off of intercourse, it should be answered that

no such inference could reasonably be drawn from the prohibition of

one commodity as sea stores.
It is submitted that these contentions are the essence of the "interna-

tional duty," i. e. non-privilege position, and that they cannot be

sustained.
According to our internal national law, the purpose or- motive with

which an individual does a particular act may be the decisive element in

' No state's privileges extend to the point of violating another's rights. Such
situations have been inaccurately described as "conflicting rights." Hay v. Cohoes
(1849) 2 N. Y. 159.

"The Customs laws of all states rest upon this privilege. Control of immigra-
tion is analogous. Importation according to the Amendment and the National
Prohibition Act is prohibited not only as referring to liquors for entry as cargo,
to which importation usually refers, but as referring to sea stores. The distinc-
tion was recognized in the Act of September 21, 1922 (42 Stat. at L. 989)
expressly repealing prior statutory recognition of liquors as legitimate sea stores,
along with other provisions recognizing liquors as legitimate cargo. The decision
also clearly recognizes the distinction.
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determining whether such act was privileged or forbidden.'s Such may
in the future become the law of nations also. As that law has thus
far been established, however, no inquiry is permitted into the purpose
of a nation in excluding a commodity from its territories; and it is
certain that no nation is bound to submit the soundness of its welfare
policies to any international court or jury. The United States in an
international controversy would have no burden of showing more than
that its act was an exercise of privileged jurisdiction. It need not
allege or prove liquor to be a noxious poison, a dangerous drug, or an
agent of human degeneration. It may rest its case, as the Supreme
Court did in considering the international phase of its decision, on privi-
leged jurisdiction.

It might be suggested by one or more foreign states that the United
States submit this issue to an international court. Should the latter
accede to such a request, it is believed that the international court should
decide in favor of the privileged jurisdiction of the United States
asserted in the Amendment and the National Prohibition Act as inter-
preted by the Supreme Court of the United States.14

HARD CASES MAKE GOOD LAW

When a stated rule of law works injustice in a particular case; that is,
would determine it contrary to "the settled convictions of the com-
munity," - the rule is pretty certain either to be denied outright or to be
undermined by a fiction or a specious distinction. It is said that "hard
cases make bad law;" but it can be said with at least as much truth that
hard cases make good law. It was largely the crystallization of the
rules of the common law that caused the constant appeals to the con-
science of the king and his chancellor, and developed the system of law
that we know as equity. Even the common law judges themselves had
a "conscience." When their stated rules developed hard cases, the rules
were modified by the use of fiction, by exceptions and distinctions, and
even by direct overruling.

In the well-worn and "elementary" subject of consideration for a
promise, it is generally laid down as beyond question that performance

'Stevens v. Kelley (1886) 78 Me. 445, 452; Barclay v. Abraham (1903) 121
Iowa, 61g, 96 N. W. io8o; Tuttle v. Buck (igog) o7 Minn. 145, i1g N. W. 946;
25 L. R. A. (x. s.) 831, note; 52 L. R. A. (x. s.) 736, note.

" "The rule, now generally recognized," is that stated in Patterson v. Eudora,
supra note 8, at p. 178, 23 Sup. Ct. at p. 824: "Indeed, the implied consent to
permit them [foreign merchant ships] to enter our harbors may be withdrawn,
and if this implied consent may be wholly withdrawn it may be extended upon
such terms and conditions as the government sees fit to impose."

See Wheeler, C. J., in Dwy v. Connecticut Co. (1914) 89 Conn. 74, 99, 92
Atl. 883, 891; Young, The Law as an Expression of Community Ideals (1917)
27 YALE LAW JOURNAL, I.
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in accordance with a pre-existing legal duty is not legally operative as

a consideration for a return promise.2 This is true whether the duty

was (i) the duty of a public officer,2 (2) the duty of a husband to his

wife,4 (3) the duty of a contractor based upon his contract with the

promisor,5 or (4) the duty of a contractor to a third person created by

a contract to which the present promisor was not a party.' It is in the

fourth of these classes that the most serious doubt exists as to the

justice and soundness of the general rule ;7 but there is some conflict in

the other classes also, and particularly in class three.
The Supreme Court of Connecticut has just held in Sasso v. K. G.

& G. Realty & Const. Co. (1923) 98 Conn. 571, 12o Atl. 158, a case

belonging in class three above, that the promise of the defendant to pay

a larger sum for work already contracted for was.a binding promise.

The plaintiff had contracted to furnish for a named price the labor and

materials for all tile work on a building being erected by the defendant.

Before the time for performance, tile greatly increased in cost and was

hard to get at any price. The plaintiff informed the defendant of these

facts and also said "that he could not proceed with the completion of

his work unless defendant would pay, in addifion to the contract price,

the difference between the cost of tile as originally figured . . . . and

the cost of tile that could now be secured." The defendant in writing

promised to pay this additional sum "in order to assist you in completing

your contract." As the court elsewhere expresses it, "as an inducement

to the plaintiff to continue, expedite, and complete the performance of

the contract, defendants agreed with plaintiff upon a modification of the

original contract to the effect that the defendants would pay the plaintiff,

in addition to the contract price, the difference," etc.

The court held that the new promise of the defendants was based on

sufficient consideration, saying: "the plaintiff was, without fault on his

part, in a position where he could not carry out his contract with the

quality of tile contracted for. The defendants were confronted with an

approaching breach of contract by the plaintiff. Instead of awaiting

such breach and relying on an action upon the breach, they preferred

to contract with the plaintiff to complete the contract with inferior tile

'Anson, Contract (Corbin's ed. 1919) secs. 136-144; Williston, Contracts (1920)

ch. VI.
'Bridge v. Cage (1605, C. P.) Cro. Jac. 1O3; Gray v. Martino (igi ) 91

N. J. L. 462, 1O3 AtI. 24.
'Ryan v. Dockery (19o8) 134 Wis. 431, 114 N. W. 820.

'Stilk v. Myrick (i8io, C. P.) 2 Camp. 317; Davis v. Morgan (19o3) 117

Ga. 504, 43 S. E. 732. Contra: Munroe v. Perkins (1830, Mass.) 9 Pick. 298.

6 Vanderbilt v. Schreyer (1883) 91 N. Y. 392; McDevitt v. Stokes (1917)

,74 Ky. 515, 192 S. W. 681. Cf. De Cicco v. Schweizer (1917) 221 N. Y. 431,

117 N. E. 8o7. Contra: Shadwell v. Shadwell (186o) 3o L. 3. C. P. 145; Abbott

v. Doane (1895) 163 Mass. 433, 4o N. E. 197.
" See Corbin, Does a Pre-existing Duty Defeat Consideration? (1918) 27 YALE

LAw JOURN A, 362.



YALE LAW JOURNAL

costing more money .... This constitutes a rescission or abandonment
of the original contract and the making of a new contract which is based
on a valid consideration, namely, the mutual promises there made by
the parties."

There is no doubt that as long as a contract remains bilateral-that
is, as long as the parties are still under mutual executory duties-it can
be "rescinded" by mere expressions of assent thereto. An agreement
of rescission, like other agreements, requires the element of considera-
tion; but mutual consideration is to be found in the extinguishment of
the legal right still possessed by each, correlative to the duty of the
other. If in the instant case, therefore, the parties had agreed upon
a mutual rescission-the contract still being bilateral in its character-
a new agreement made thereafter would have been binding even though
the builder promised to do only the very same work as before and the
owner promised to pay a larger sum than before. Neither would be
promising a performance that the law still required of him. To a
number of courts, as in the present case, this has seemed to offer a
means of avoiding, in cases of hardship, the rule that performance in
accordance with a pre-existing duty is not an operative consideration.,
But unless the mutual rescission is distinctly antecedent in time to the
new agreement,9 leaving both parties "in perfect freedom to refuse to
enter into any further contractual relationship with each other,"10 the
case falls exactly within the terms of the supposed general rule, there
is no true rescission, and the distinction drawn is a distinction without -
a difference. 1

'Munroe v. Perkins, supra note 5; Schwartzreich v. Bauman-Basch, Inc. (igi8,
Sup. Ct.) 1O5 Misc. 214, 172 N. Y. Supp. 683; affirmed (1921) 231 N. Y. I96,
131 N. E. 887. If the contract promises some new and different performance,
that fact supplies sufficient consideration for the defendant's promise. In the
instant case, a promise by the contractor to furnish a kind of tile not provided
for in the original contract would operate as consideration, even though the
quality of such new tile was not so good as that originally required. From the
entire report, however, it seems that the defendant merely promised a larger sum
for such complete or defective performance as might be found practicable.

'Of course, it is a question of fact whether there was an agreement of
rescission antecedent in time. See Williston, Contracts (192o) sec. i3oa. This
question can be left to the jury as it was in Schwartzreich v. Baunan-Basch,
supra note 8. In such cases, if the jury thinks that the new promise ought to
be enforced, they will bring in a verdict that there was a rescission antecedent in
time. In a case of this sort, however, it is not desirable to leave the modification
of the law to the jury, for the jury can modify the law only by consciously or
unconsciously distorting the facts. See (1919) 28 YALE LAW JOURNAL, 4o6.

"' Mullan, J., in the Schwartzreich case, supra note 8. "Perfect freedom" here
includes the legal privilege of not performing as previously agreed, as well as
the power and privilege of making and accepting new offers.

'In the Schwartzreich case, supra note 8, the plaintiff had made a bilateral,
written contract with the defendant to serve him for a year at $go per week.
Just before the time set for beginning work, the defendant agreed to pay $ioo
per week for the work, and the writing was torn up. The change was made
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With great deference, it is believed that the facts as stated by the court
in the instant case show no "rescission" of the original contract and no

because of the fact that wages in general were rapidly rising because of war
conditions. In this case the New York Court of Appeals said: "Any change
in an existing contract, such as the modification of the rate of compensation, or
a supplemental agreement, must have a consideration to support it. In such a case
the contract is continued, not ended. Where, however, an existing contract is ter-
minated by consent of both parties and a new one executed in its place and stead,
we have a different situation and the mutual promises are again a consideration.
Very little difference may appear in a mere change of compensation in an existing
and continuing contract and a termination of one contract and the making of a
new one for the same time and work, but at an increased compensation. There
is, however, a marked difference in principle. Where the new contract gives any
new privilege or advantage to the promisee, a consideration has been recognized,
though in the main it is the same contract. ...

"All concede that an agreement may be rescinded by mutual consent and a new
agreement made thereafter on any terms to which the parties may assent...

"The same effect follows in our judgment from a new contract entered into
at the same time the old one is destroyed and rescinded by mutual consent. The
determining factor is the rescission by consent. Provided this is the expressed
and acted upon intention, the time of the rescission, whether a moment before or
at the same time as the making of the new contract, is unimportant." . ..

It should be observed, first, that "a new privilege or advantage to the promisee"
can never make a promise binding. Of course, a raise of $io per week is an
advantage to the employee. A promised gift is always an advantage to the
promisee. But it is the promisor whose advantage may operate as a consideration.
A promise cannot be supported by its own bootstraps. Secondly, if the "rescis-
sion" is simultaneous with the new agreement for increased compensation for the
same work, there is no rescission at all. Suppose the following cases:

(i) Employer says: "I will pay you $io more a week." Employee: "I accept
and will do the work." -

(2) Employer: "I offer a rescission of the old and the substitution of a new
contract for the same work at $io a week more." Employee: "I accepi and will
do the work."

(3) Employer: "I release you from your duty to work and promise you $Ioo
per week if you will promise to do the same work and will release me from my
duty to pay you $go per week." Employee: "I accept, promise to do the same
work, and release you from your duty."

Observe that the operative effect in all three of these is identical. Beforehand
the employee was under a duty to do specified work, and the employer to pay
$9o per week. Afterwards, the employee is under the same duty to do the same
work. The only change, if the new agreement is operative at all, is in the
employer's duty. It is a change from go to ioo. There is not an instant of time
at which the employee is free from his duty to work. The employer's words of
release are quite inoperative; they are intended to become operative only when
the new contract of employment becomes operative, and so they do not become
operative at all. It is just as if the employer said, "I release you; but if you
accept, I do not release you;" or "I release you if you will remain under the
identical duty from which I release you." As held in a mining case, McCann v.
McMillan (igoo) 129 Calif. 35o, 62 Pac. 31, there is no abandonment when one
goes on his claim and says: 'I abandon this claim, but I relocate it and again
make claim to it'

The plaintiff gets judgment, therefore, not because he has promised anything
new or anything that he was not at the instant of the promise under an existing
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new piomise of any sort by the plaintiff. The plaintiff was not dis-

charged from his contractual duty by the unexpected difficulty or expense

of performance, and it does not appear that the defendants intended to

free him from such duty.for even a single instant of time. It is believed

that to rest a decision upon an inferential "rescission" is to rest it upon

a fiction, and that it would be better to rest it frankly upon the rule that

performance in accordance with a pre-existing contract is legally opera-

tive as a consideration in cases of hardship or cases where the plaintiff's

conduct is not morally blameworthy. 12 The instant decision can also be

justified for reasons stated in the footnote below.' 3

A. L. C.

MOB-DOMINATION OF STATE COURTS AND FEDERAL REVIEW BY

HABEAS CORPUS

Do state court litigants have a federal right not to be deprived of life

or liberty by mob-dominated tribunals? What are the means of enforc-

ing the right if it exists? These questions were before the Supreme

Court of the United States in the recent case of Moore v. Dempsey

(Feb. 19, 1923) Oct. Term, 1922, No. 199. Five negroes had been

convicted of murder in an Arkansas Court, and their convictions were

duty to do, not because there is a "difference in principle" between a modification
and this kind of a "rescission," but because we want him to have the money that

the defendant promised. To reach this result we should say in words, what we

must say in effect, that on facts like these doing or promising to do what one is

under an existing legal duty to do is a sufficient consideration for a promise.

King v. Duluth, M. & N. Ry. Co. (1895) 61 Minn. 482, 63 N. W. 11o5;

Lina v. Schuck (i9o7) io6 Md. 22o, 67 Atl. 286; Corbin, op. cit. supra note 7.
It appeared that the defendants had actually paid to the plaintiff, in accordance

with the new promise and in order to enable him to pay cash for the tile procured

by him, the entire extra cost of such tile. The defendants are now seeking to

have such payments credited against the original contract price in a mechanic's

lien action to collect a balance. From this it seems that the defendants should

lose, irrespective of whether their new promise was valid or not. The payments

made were specifically directed by the defendants as performance of the new

promise and not as payments on general account. They were therefore executed

gifts, even if not based on consideration, and the defendants had no power to

recall them or to apply them later on other accounts. The decision is not based

on this reasoning however.
If the plaintiff had definitely repudiated his contract, it might be held as in

Hong, Hoon, et al. v. Lurn Wai (1922) 26 Hawaii, 54, that such repudiation

extinguished- his contractual duty, substituting a secondary duty to pay damages,

thus enabling the court to hold that his subsequent performance was not

required by the original and still continuing contractual duty. (See comment by

Professor Cook in [1923] 32 YALE LAw JoURNAL, 380; also Shaw v. Fisher

[1920] 1i3 S. C. 287, 1o2 S. E. 325, with comment in [1921] 30 YALE LAw
JOURNAL, 174, as to certain effects of a wrongful repudiation.) This would in

itself be a rather surprising decision, giving an advantage to a contract repudiator

and denying it to one who performs without repudiating. But no repudiation or

breach by the plaintiff is relied on, and the court merely speaks of "in approaching
breach."
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affirmed by the State Supreme Court, which at the same time overruled
the defendants' claim that the trial was dominated by a mob and so not
according to due process.' A writ of certiorari to review the state pro-
ceedings was denied by the Supreme Court of the United States.2 A
petition for a writ of habeas corpus was later filed in the Federal Dis-
trict Court,3 the defendants again advancing the claim that they had
been denied due process because of mob-domination. Upon demurrer
the District Court dismissed the petition. The Supreme Court, how-
ever, held (two judges dissenting) that the petition stated facts suffi-
cient to warrant a finding that due process had been denied, and that the
District Court must determine the truth of the facts alleged in the
habeas corpus proceeding.

The principle that state court litigants have a federal right to have
issues affecting their life or liberty tried by tribunals which are not
biased by mob-domination, seems to have been recognized by the United
States Supreme Court in the famous case of Frank v. Mangum.4 But
since the relief sought by the petitioner in that case was denied, it was
doubted whether the case could be considered a precedent for the pro-
position that there was a "distinct, separate and independent federal
right . . . to have free, fair, and impartial state tribunals." 5 The
instant case definitely decides that such a right exists.

The problem of enforcing the right in any given case involves a mixed
question of law and fact. Was the state tribunal mob-dominated, and
if so, was the domination sufficient to violate the due process clause?
The correctness of a finding by the highest court of a state on these
points is reviewable on a writ of error from the United States Supreme
Court.6 The Supreme Court has often decided that where such a remedy

'Hicks v. State (1920) 143 Ark. 158, 220 S. XV. 308.
2Hicks v. State (1920) 254 U. S. 630, 41 Sup. Ct 7. Following the denial of

certiorari, a state Chancery Court granted a writ of habeas corpses. The State
Supreme Court held that it had no jurisdiction. State v. Martineau,(Ig9I) 149
Ark. 237, 232 S. W. 6og. A writ of error was denied by a United States Supreme
Court Justice, August 4, 1921.

'This petition set forth the same grounds of complaint relied on in the petition
for certiorari, previously denied by the United States Supreme Court.

' (1915) 237 U. S. 309, 335, 35 Sup. Ct. 582, 590. ". . . . if a trial is in fact
dominated by a mob ..... so that there is an actual interference with the
course of justice, there is, in that court, a departure from due process of law
in the proper sense of that term."

"The result on the merits, and not the bias of the tribunal, always has been
regarded as the test of the 'fair forensic trial' secured by due process of
law.. . ." Schofield, Constitutional Law and Equity (1921) 63, 72: Schofield
concluded that a state court judgment could be attacked under the due process
clause only on the ground that the result or finding denied due process, and not
on the independent ground that the result or finding has been reached by a biased
court.

'Kansas Southern Ry. v. Albers Commission Co. (1912) 223 U. S. 573, 32 Sup.
Ct. 316; Norfolk & Western Ry. v. Conley (1915) 236 U. S. 6o5, 35 Sup. Ct. 437.
See dissenting opinion of Justice Holmes in Frank v. Mangum, supra note 4, at
P. 347, 35 Sup. Ct at p. 595.
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lies a District Court should not grant a writ of habeas corpus except in
a case of "peculiar urgency." 7  And "peculiar urgency" sufficient to
warrant interference by federal habeas corpus must involve "the author-
ity and operations of the federal government, or of the obligations of
this country to or its relations with foreign nations" or "exceptional
and extraordinary" circumstances. 8  The principal case does not fall
within these recognized exceptions9 and seems unnecessarily to extend
a summary procedure, the use of which the Supreme Court has frequently
declared should be limited.10

A situation may arise where the writ of habeas corpus would be the
only means by which the Federal Courts could determine whether the
trial in the state court was according to due process. For example,
where not only the trial court but also the appellate court was mob-
dominated in reaching its decision a case is made out which cannot be
tested on a writ of error or certiorari. These determine only whether
the finding of the lower court can be supported on the law and the
evidence." But it is also important to determine whether the appellate
court's decision might have been different had this tribunal not been
mob-dominated. Where the question in issue is a close one and a
decision either way by the state appellate court would not be an abuse
of discretion]' 2 the fact that it is mob-dominated is material and accord-
ing to the principle established by the Frank case and the principal case,
may constitute a denial of due process. In the principal case there were
no allegations that the appellate court was mob-dominated, and there is
no reason for not giving due weight to its finding that the trial court
was not mob-dominated, and holding the finding reviewable on a writ of
error or certiorari.3

'Tinsley v. Anderson (1898) 171 U. S. 101, 18 Sup. Ct. 805; In re Frederich
(1893) 149 U. S. 7o, 13 Sup. Ct. 793; Markuson v. Boucher (1899) 175 U. S. 184,
20 Sup. Ct. 76; Urquhart v. Brown (197o) 205 U. S. 179, 27 Sup. Ct. 459.

'Ex parte Royall (1886) 117 U. S. 241, 251, 6 Sup. Ct. 734, 740; Baker v. Grice
(1898) 169 U. S. 284, 291, 18 Sup. Ct. 323, 326. See also Boske v. Comingore
(19oo) 177 U. S. 459, 20 Sup. Ct. 701; Ohio v. Thomas (1899) 173 U. S. 276,
19 Sup. Ct. 453; Hunter v. Wood (19o8) 209 U. S. 205, 28 Sup. Ct. 472.

'The Supreme Court justifies its procedure on the ground that the facts of
mob-domination alleged, if true, made the original trial absolutely void. But
admitting this the question of whether there was mob-domination can be passed
on by the more proper procedure by writ of error or certiorari, especially when
the-highest court of the state has passed on the very issue sought to be reviewed
in the United States Supreme Court.

"Ex parte Royall, supra note 8; In re Frederich, supra note 7; Bergenmann. v.
Backer (1895) 157 U. S. 655, 15 Sup. Ct. 727; Reid v. Jones (19o2) 187 U. S.
153, 23 Sup. Ct. 89.

See Schofield, op. cit. supra note 5, at p. 79.
In the sense of "a flexibl limit of judgment." See Isaacs, The Limits of

Judicial Discretion (1923) 32 YALE LAW JOURNAL, 339.
" In the principal case, though the State Supreme Court had passed on the

same issue which the United States Supreme Court decides the Federal District
Judge must pass upon, certain additional affidavits were before the United States
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SUM CERTAIN IN THE ACTION OF DEBT

Professor Maitland was not wide of the mark in his famous sentence,
"The forms of action we have buried, but they still rule us from the
grave."' One might add that even where they have ceased to rule us,
they still haunt us.

It was the common law action of Debt that haunted the court in
Robertson v. Miller (1922, C. C. A. 2d) 286 Fed. 503. A mining com-
pany brought suit against a German firm for breach of contract under
a provision of the Trading with the Enemy Act2 empowering "any
person to whom any debt may be owing from an enemy . .. to insti-
tute a suit in equity against the Alien Property Custodian to establish
the debt so claimed." The contract was for the purchase of ore, and
the parties agreed that the price per ton delivered should be determined
by reference to the quotations in the "Engineering and Mining Journal."
The court held, first, that the damage arising from the breach of a
commercial contract is a debt within the meaning of the statute, and
second, that as it is "readily reducible to a certainty" it is a debt for
which the "action for debt" would lie. The court was probably justified
in holding that the statute would apply to the present case.3 That the
action of debt lies for anything other than a sum certain has not been
the orthodox view, and we find over a period of seven centuries only
a few cases giving it the liberal interpretation it has here received.

In its origin the action of Debt was considered to be proprietary in
its nature, the plaintiff claiming that the property in the hands of the
defendant was really his and securing from the King a Praecipe Quod

Supreme Court which the State Supreme Court had refused to consider on the
ground that the time within which they could be presented had expired. The
affidavits, if true, would strongly tend to show mob-domination of the trial.
Though the United States Supreme Court did not place its decision on this
ground, the fact that this element was present may be sufficient to prevent the
principal case being followed on the procedural point involved.

The report does not show whether the affidavits in question were before the
court when certiorari was denied. If they were not, the denial of certiorari
may possibly be accounted for by the fact that the appellant's petition did not
show enough mob-domination to constitute a denial of due process. If the
affidavits were before the court at that time, it is difficult to see why certiorari
was denied and habeas corpus granted. For discussion on the use of federal
habeas corpus, see 87 Am. St. Rep. 167, note; Benson, Habeas Corpus Jurisdic-
lion of Federal and State Courts (1914) 2o VA. 'L. REG. 24i; Lipscomb, Habeas
Corpus in Federal Courts as a Relief Against State Action (1913) 47 Am. L.
REV. 89i.

'Mait!and, Lectures on Equity and the Forms of Action (igog) 296; see also
Corbin, Quasi-Contractual Obligations (1912) 21 YALE LAW JOURNAL, 533, 549.

2Act of Oct. 6, 1917 (4o Stat. at L. 411, 419); U. S. Comp. Sts. I919, sec.

3115Y2 e.
3I Words and Phrases (2d series, I914) 1226; Proctor-Gamble Co. v. Warren

Oil Co. (igio, E. D. Ark.) i8o Fed. 543, 547.
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Reddat Writ for its recovery.4  The defendant was to "return" the
money just as the tenant in a Writ of Right was to return the land of
which he had disseised the demandant. 5 Clearly therefore the sum must
be liquidated. The fact that wager of law was an essential part of the
proceedings in debt was another reason for the requirement of certainty.
This is quaintly explained by Chief Justice Vaughan in criticizing
Slade's Case :6 "Therefore a man did never wage his law for a demand
incertain, for he could not make oath of paying that which he knew not
what it was, as consisting in damage." 7

In the time of Glanville, Debt lay only on express contracts ;" in the
fourteenth century it was extended to the recovery of statutory pen-
alties.9 While a passage in Glanville suggests that the action might be
for the reasonable value of an article,10 no cases have been found in the

Glanville (Beames trans. igoo) book X, ch. II, at p. i98: "The King to the
Sheriff, Health. Command N., that justly and witho~t delay, he render to R.,
one hundred marks which he owes him, as he says, and of which he complains
that he has unjustly deforced him. And, unless he do so, summon him, by good
Summoners, that he be before me or my Justices at Westminster in fifteen days
from Pentacost, to show wherefore he has not done it. And have there the
Summoners and this Writ, Witness, &c." And see Vaux v. Mainwaring (1714,
K. B.) Fort, 197.

'Glanville, op. cit. supra note 3, book I, ch. VI, at p. 5.
(1596, Q. B.) 2 Co. Rep. 5o.

"Edgecomb v. Dee (1681, C. P.) Vaughan, 89, i1. The Chief Justice con-
tinues: " . . . which show the action [on the case] much inferior and ignobler
than the action of debt, which by the register is an action of property; and no
reason a damage incertain in its own nature should be paid 'before a certain
debt by simple contract, which were the first debts, and will probably be the
last in the world; for contracts by writing were much later, and there are many
nations yet where the letters are unknown, and perhaps never will be."

'Glanville, op. cit. supra note 4, book X, ch. VIII, at p. 2o6.
'2 Pollock and Maitland, History of English Law (1895) 2o8; 2 Holdsworth,

History of English Law (3d ed. 1923) 453; such a case is given in i Rolle's
Abridgement (1668) 598, Dett. K I8, "Lou per le statut de 14 H 8 cap. 5 les
letters patents le Roy est enact que chescun que practise physick en London sans
License de Colledge de Physikians forfeitera pur chescun moys 5 1, lun moietie
al Roy e lauter al Colledge, comment que nul action est appoint pur ceo, uncore
ils poivent aver un action de dett pur ceo. Colledge de Physikians adjudge."

"' Glanville, op. cit. supra note 4, book X, ch. XIII, at p. 214, "A Debt some-
times arises when a thing is borrowed; as if I lend a thing to you gratuitously
to be made use of in your service . . . But if the thing itself be destroyed or
has by any means been lost, you are absolutely .bound to return me a reasonable
price." There seem to have been no cases in the reports giving a reasonable
sum in an action of debt until Emery v. Fell (1787, K. B.) 2 T. R. 28. The
declaration was for goods sold and delivered, but no contract was shown. The
defendant argued that the "contract is the gist of the action of debt," but said
Buller, J., "The words sold and delivered imply a contract, for there cannot be
a sale unless two parties agree." Professor Ames tells us that "a promise to pay
as much as certain goods or services were worth would never support a count
in debt" and that "the quantum meruit and quantum valebat counts never seem
to have gained a footing among the common counts in debt." Ames, Lectures
on Legal History (1913) 89. Though the case he cites in support, Johnson v.
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early reports to bear him out, and it may be taken as the established
doctrine of the Year Books that the sum demanded in Debt must be
certain. 1 Such was also the understanding of Blackstone. 12

But between the time of the Year Books and that of Blackstone there
had been several scattered cases allowing the extension of the action.
The first case' of the new type was one before the Common Pleas in
1584, in which the defendant had promised to pay "his proportional

Morgan (i598,.C. P.) Cro. Eliz. 758, does not appear to be in point, there are no
cases to the contrary. Certainly in i588 an innkeeper was unable to recover for
board and lodging furnished because he was unable to show any contract pro-
viding a sum certain. Young v. Ashburnham (1588, C. P.) 3 Leon. I6I. This
case was cited by the defendant in Emery v. Fell, supra, as we have seen, without
effect. There have been a few applications in this country of the rule in Emery
v. Fell: Smith v. First Congregational Meeting House (1829, Mass.) 8 Pick. 178;
Morris v. School District (1835) 12 Me. 293. But the almost universal practice
has been to declare in indebitatus assumpsit.

'There are cases in the fourteenth century which speak of the recovery of
damages in debt. But these damages were simply the standard interest fixed by
the Court. Early in the fourteenth century we find the Court of Common Pleas
relieving against penalties. In Umfraville v. Lonstede (1308) Y. B. 2 & 3 Ed. II
(Seld. Soc.) 58, the demand was for ioo marks in which the defendant had
bound himself in case he should not deliver a certain writing to the plaintiff on
a certain day, on which day default was made. Bereford, J.: "Moreover, this
is not, properly speaking, a debt; it is a penalty; and with what equity (look
you!) can you demand this penalty? Therefore accept this tendered writing."
This sort of decision made it difficult for the plaintiff, whose debtor was in
default and yet owed no compensation. And as the creditor must declare on the
sum certain of his debt and was forbidden to add a sum by way of penalty, the
court began to estimate damages itself. So the plaintiff in an action of debt for
twelve marks lays his damages at ioo shillings; but the judges refuse the ioo
shillings, and "it is awarded that Robert recover against him the twelve marks
and his damages, which are taxed by the judges at forty shillings; and that
Anselm be in mercy." Wyclewode v. Waunforde (13o8) Y. B. i & 2 Ed. II
(Seld. Soc.) Ii. The method of taxing at that period is explained in the Liber
Albus [3 Munimenta Gildhallae] (Rolls series) 211, "Item where an obligation
is made with a double penalty, and the obligor is impleaded and acknowledges
the obligation, and the day of payment has expired . .. yet, nevertheless, the
plaintiff ought to recover only the clear debt that is in arrear . . . and his
damages shall be taxed for him by the Court according to the time that has
expired, at its own discretion or else by Inquest." Shortly afterward we find
a regular system for taxing damages. "Item qe toutz gens recouverent leur
damage dez dettez a eux detenuz, si les dettours ne facent reconisance . . .cest-
assavoir, pur vingt soulde detenuz par un an qatre soulde, et pur plus plus,
et pur meyns meyns, solonc qe la quantite et le temps qe la dette avera este
detenue." Liber Albus, supra, at p. 471. The essence of the action was to be

confined to the debt due, the exact amount withheld, and any damages as in an
action for the recovery of land were to be fixed by the court in the form of
interest.

"The legal acceptation of Debt is, a sum due by certain and express agree-
ment . . . where the quantity is fixed and specific, and does not depend upon any
subsequent valuation to settle it." 3 Blackstone, Commentaries, *154.

",Anon. (584, CP.) i Anderson, 117.



YALE LAW JOURNAL

charges," and the charges being in the declaration reduced to a certainty
it was held that Debt lay. In a similar case1 4 eleven years later Debt
was successfully brought on the following bond: "Memo. that I Johnson
do bind myself to Morgan to pay unto him all such monies as my
brother oweth him." At the bottom of the bill was written: "The
Brother oweth him 64o." Nothing could be more curious than to
compare this case with one decided three years later,1 5 in which the
parties had the same last names, but are distinguished by a difference
in Christian names, and in which the bond was almost the same in form.
"Be it known, etc., that I, William Morgan, do acknowledge myself to
be indebted to J. Johnson for all such sums of money as A. D. my
brother-in-law did owe the said J. Johnson," and avers in fact that A. D.
then owed him 14 5 . No two cases could appear more suspiciously
identical; yet this time the court1 6 was evenly divided, and the headnote
writer was left to "quaere if debt will lie upon an agreement in writing
to pay the debt of another where the sum is uncertain, though capable
of being ascertained." Had he lived a hundred years he might have
seen the question resolved in a case' 7 much like the instant case. "Levins
moved that debt lieth not on a covenant to pay so much a hundred..."
but per Wyndham, "debt lieth on any covenant which the court agreed."
In 1696 and in 1702 we find similar decisions. 18

During the last two centuries the authorities in England seem to
consist of little more than one dictum by Lord Mansfield,19 but in this

"John Morgan v. Thomas Johnson (1595, C. P.) Cro. Eliz. 561.'J. Johnson v. William Morgan (1598, C. P.) Cro. Eliz. 758.
" WalmsIey and Kingsmil held it to be a good bill; Anderson and Glanville

4 contra. Anderson, C. J., and Walmsley, with Beaumond and Owen, had taken
part in the earlier decision. We have Anderson apparently changing. Perhaps
he was really in doubt. Possibly, however, he drew a distinction 'between the
forms of the two bonds, the former reading "I do bind myself," and the latter
"I do acknowledge myself indebted." In the latter case he remarks. "It ought
to be certain what and to whom he owed it," and to this Walmsley replies that
"the words tant amount that he is indebted in such a sum as his brother-in-law
owed." Every one is entitled to his own explanation of this colloquy; Dean
Ames's is given in note IO, supra.1 Birtch v. Weaver (1667, K. B.) 2 Keble, 225.

"Sanders v. Marke (1696, K. B.) 3 Lev. 429. The declaration was as a deed
reciting that "the defendant being a parishioner agreed and promised plaintiff to
pay and bear his proportional part of all charges of the suit and all other suits ;"
and averred expenditure of 1350, that defendant had property of £53, and that
his proportion of said charge amounted to D15 8s 8d. Small wonder that the
defendant resisted the loss of such a portion of his property. And "for the
present judgment was stayed; but afterwards in the same term it was moved
again, and upon long debate judgment was given for the plaintiff; for when
damages which were at first uncertain are by averment reduced to a certainty,
debt lies as well as covenant" Ingledew v. CritPs (1702, Q. B.) 2 Ld. Raym.
814. The contract price was fixed at so much per hundred stacks; held, that debt
lies although the number of stacks was not known or specified in the contract.

" "Debt may be brought for a sum capable of being ascertained, though not
ascertained at the time of the action brought." Walker v. Witter (1778, K. B.) I
Doug. i, 6a. No authority was cited, and the case itself turned on the possibility
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country several states have extended the rule. Massachusetts allowed
a single debt to be estimated at different amounts in different counts of

the declaration.2" In Tennessee, a case similar to the instant case gave
rise to this explanation of the rule: "When a contract upon its face, or

in its terms, furnishes the means of ascertaining the exact amount due

for specific articles or services, debt will lie." 21  Virginia, on the other

hand, has lately reaffirmed the orthodox doctrine. 22

The authorities cited in the instant case from the Federal courts are

all examples of the collection of statutory penalties. In the first case,

United States v. Colt,23 the declaration was on an embargo bond for a

definite amount, and the decision was only to the effect that this might

be reduced by the jury.2 ' The distinction is that the amount was certain

from the first, but was reduced at the trial, while in the instant case the

amount was not certain at the time of the original transaction.2 - The

Supreme Court cases all state that the sum need only be one reducible

to a certainty, but cite no authority.2

of fluctuation in exchange value of Jamaica currency. Debt on foreign money,

provided the declaration be in English money, had been held certain as early as

16o5. Draper v. Rastal (i6o5, K. B.) Cro. Jac. 88. "And there ought not to

be any further inquiry of the value."
"Smith v. First Congregational Meeting House, supra note io (counts on

contract under seal and quantum meruit for labor and materials joined).

' Crockett v. Moore (855, Tenn.) 3 Sneed, 145 (count for $8oo, payable in good

bar iron, at 6/4 c. a pound).
'Nottingham v. Ackiss (i91o) iio Va. 81o, 67 S. E. 351. "The proposition is

too elementary to need citation of authority for its support that the action of debt

will only lie for the recovery of a certain sum of money, due by a certain and

express agreement."
S(188, C. C. D. Pa.) Pet. C. C. 145; the opinion is also given in full in 8

Wheat (21 U. S.) App'x. 17, note 2.
"justice Washington relies strongly on unsupported dicta of Lord Mansfield and

Lord Loughborough. He also cites several of the cases given above, but he over-

looks contrary opinions in Vaux v. Manwaring, sitpra note 4, and Aylett v. Love

(0778, C. P.) 2 Win. B1. 1221. There the verdict for a less sum is upheld, but

expressly on the ground that an error of form, if substantial justice is done, will

not give a new trial. Here we have the true explanation of the difference in point

of view between those who administered the early common law of debt and those

who have had occasion to meet it in modem times. Form, which seemed so vital

to the mediaeval judges because it went to the very nature of the proprietary action,

gave way during the age of equity to convenience and in the age of the modern

statute has disappeared altogether.
'In one case, Dillingham v. Skein (1832, Ark. T.) Hempst. 181, the court went

to the extreme of allowing a declaration which did not state a sum certain. The

earlier cases while relaxing the requirement of certainty in the original transaction

invariably demanded certainty in the declaration. This last relaxation is similar to

that in Massachusetts, .mpra note 20, where varying sums "certain" were

allowed in the same declaration. But Dillingham. v. Skein is not referred to in

any subsequent decision.
"The first is Stockwell v. U. S., (1871, U. S.) 13 Wall. 531, 542. It was there

stated, citing no authority, that an action of debt "lies whenever there is due a sum

either certain or readily reducible to a certainty." Three justices dissented in the

case, and it was later overruled in U. S. v. Claflin (1878) 97 U. S. 546. The sen-
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When Robertson v. Miller, therefore, applies the principles of the
action of debt to an unliquidated commercial contract, it is discovering
an old path that was trodden in the seventeenth and eighteenth cen-
turies, but never before, and at least by federal judges, never since.

There are now of course alternative remedies provided in all such cases,

as under the Trading with the Enemy Act itself the bill in equity is

provided, and the court here might well have been satisfied with that.

But as it has chosen to call the principles of a common law action to its

aid, it is but natural that it has selected the interpretation dictated by

convenience and by Supreme Court opinions in analogous situations

although in so doing it has treated those ancient principles with a

freedom that would have been more justifiable had it been more
necessary.

ARBITRATION CONTRACTS

In the earliest reported cases arbitration is assumed to be a well estab-

lished method of settling disputes.' In modern practice the settlement

of disputes by arbitration has been encouraged by the courts.2 The

breach of an agreement to arbitrate will support an action at law,3

although specific performance of an agreement to arbitrate a presently

existing controversy will not be decreed by a court of equity.4 And
until an award is made, the authority of the arbitrators, regardless of

the prior contract to arbitrate, is subject to revocation by either party

to the submission, except when the reference to arbitrators is by rule

of court.5 This rule has been changed in some jurisdictions by statutes
making submissions irrevocable.6

The recent decision of Cocalis v. Nazlides (1923) 308 Ill. 152, 139

tence quoted was referred to, however, in U. S. v. Chamberlin (i91o) 219 U. S.
250, 31 Sup. Ct 155, 159 (action to recover unpaid taxes). The other case is
Mills v. Scott (1878) 99 U. S. 25, for a shareholder's liability under a Georgia
statute, and the following statement appears without citation of authority: "Actions
for debt will always lie where the amount sought to be recovered is certain or can
be ascertained from fixed data by computation."

14 Page, Contracts (2d ed. i92o) sec. 2526.

'See Toledo S. S. Co. v. Zenith Transp. Co. (191i, C. C. A. 6th) 184 Fed. 391;

47 L. R. A. (N. s.) 342, note.
'Livingston v. Ralli (1855, Q. B.) 5 El. & B1. 132; see Hill v. More (857) 40

Me. 515; Union Ins. Co. v. Central Trust Co. (1899) 157 N. Y. 633, 52 N. E. 671;
3 Williston, Contracts (i92o) sec. 1719.

'Vickers v. Vickers (1867) L. R. 4 Eq. 529; Davila v. United Fruit Co. (1918)
88 N. J. Eq. 6o2, 1O3 Atl. 519; Hug. AdW'x v. Burkleo (875) 58 Mo. 202; 3
Williston, Contracts (1920) secs. 1421, 1719, 1927. But where the provision for

arbitration relates to some subsidiary or incidental term of the contract, specific

performance will be decreed. City of Anniston v. Alabama Water Co. (1922,

Ala.) 93 So. 409; Hayes, Specific Performance of Contracts for Arbitration or

Valuation (I916) I CORN. L. QUART. 225; (1922) 31 YALE LAW JouRNAL, 670;
(923) 32 ibid. 415.

'In re Fraser (1883) L. R. 12 Q. B. Div. S3O; Paulsen v. Manske (1889) 126

Ill. 72, I8 N. E. 275; People v. Nash (1889) I1 N. Y. 310, i8 N. E. 63o; Morse,
Arbitration and Award (1872) 230.

'N. Y. Cons. Laws, Supp. I92O, ch. 72, sec. 2 (irrevocable save upon such



COMMENTS

N. E. 95, following a long line of English7 and American8 precedents,

held that a general agreement to arbitrate all future disputes did not

make such arbitration a condition precedent to the right to bring suit

on the ground that it was an attempt to oust the court of its jurisdiction.9

In England the law has gradually changed until at the present time

the parties, apparently, may make all rights under a contract conditional

on arbitration, by using language appropriate for the purpose. 0 Sir

Frederick Pollock attributes the change as due in some degree to the

Common Law Procedure Act of 1854, now superseded by the Arbitra-

tion Act of 18891" which gave the courts a discretion to stay pro-

ceedings in suits on contracts which contain agreements to refer.

This practically means that the courts have a power to enforce such

agreements.' 2

ground as is sufficient for revocation of any contract) ; Matter of Zimmerman v.

Cohen (1923) 236 N. Y. 15; Cohen, The Law of Commercial Arbitration and the

New York Statute (1922) 31 YALE LAW JOURNAL, 147. Smith's Ill. Rev. Sts.

1921, ch. IO, sec. 3; White Eagle Laundry Co. v. Slawek (i921) 296 Ill. 240, 129

N. E. 753. Under the Illinois statute any party to a submission or adverse award

not fully adjudicated by the court who has a right to maintain proceedings in

bankruptcy, attachments, injunctions, etc., is not precluded because of his sub-

mission from enforcing such rights, but the remedy in such cases only extends to
placing the property seized in the custody of the law, or to protect the rights
of the parties pending the making of the final or partial award. English Arbitra-
tion Act (889) 52 & 53 Vict. c. 49.

"Vynior's Case (16o9, K. B.) 8 Co. Rep. 8o a; Kill v. Hollister (1746, K. B.)

i Wilson, 129; Mitchell v. Harris (1793, Ch.) 2 Ves. Jr. 129; Thompson v.

Charnock (799, K. B.) 8 T. R. 139; (921) 6 CORN. L. QUART. 432. Contra:

Half hide v. Fenning (1788, Ch.) 2 Bro. Ch. Cas. 336.
8Kompagniet v. Atlanten (i918, C. C. A. 2d) 25o Fed. 935; Dredging Co. v.

Harbor Dock Co. (igi8) 178 Calif. 406, 173 Pac. 756; Lawrence v. White (igog)

131 Ga. 840, 63 S. E. 631; 4 Page, op. cit. supra note I, sec. 2527; 47 L. R. A.
(N. s.) 354, note. For cases which do not seem to be in harmony with this
general rule see: Fillmore v. Camp of Knights of Maccabees (1895) 103 Mich.
437, 61 N. W. 785; Raymond v. Farmers' Mut. Fire Ins. Co. (1897) 114 Mich.
386, 72 N. W. 254; Robinson v. Templar Lodge No. i7 (897) 117 Calif. 370, 49

Pac. I70.
9We find an analogous situation where a bilateral contract constituting an

accord is held to be not in itself a bar to an action upon the original claim until
the performance of the contract of accord. Anson, Contract (Corbin's ed.

I919) 496, note. See (922) 32 YALE LAw JOURNAL, 82. Again, it is well settled

that a provision which fixes as the sole forum another court in a domestic or in

a foreign jurisdiction, will be disregarded by the court where suit is brought.

Kuhnhold v. Coipagnie G6nrale Transatlantique (1gi8, S. D. N. Y.) 251 Fed.
387; (1919) 28 YALE LAW JOURNAL, 190.

"0The leading case is Scott v. Avery (1856) 5 H. L. Cas. 8ii; followed by

Collins v. Locke (1879, P. C.) L. R. 4 A. C. 674; Twedwen v. Holman. (1862,
Exch.) i H. & C. 72; 3 Williston, op. cit. supra. note 4, see. 1720; Cohen, op. cit.

szpra note 6; Burnham, Arbitration as a Condition Precedent (1897) II HARv. L.
REV. 234. Contra: Edwards v. Mut. Ship Ins. Co. (1876) L. R. i Q. B. Div. 563.

x' 52 & 53 Vict. c. 49.

'Pollock, Contracts (9th ed. i921) 402; this discretion has as a rule been
exercised by both courts of law and equity; Randegger v. Holmes (1866) L. R. I
C. P. 679; Willesford v. Watson (1873) L. R. 14 Eq. 572.
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In this country the distinction is often taken between an agreement
to arbitrate future controversies involving any or all of the jural rela-
tions between the parties, and an agreement which merely provides for
the future determination of a particular fact, as for the valuation of a
loss or injury.'3 In the former all-inclusive agreements, arbitration will
not operate as a condition precedent, even though the intention to have
it so operate is expressed, as it is considered to be contrary to public
policy."4 In the latter specifically limited agreements, arbitration will
operate as a condition precedent if the intention to have it so operate is
expressed.1 5 Where such an intent is not expressed, the agreements
remain valid contracts, for the breach of which an action for damages
will lie, the agreement being treated as collateral and arbitration as not
being a condition precedent to the right to bring suit.' 6  Pennsyl-
vania' 7 by judicial decisions, and New York by a modern statute, 8

seem to validate and enforce the operation of arbitration as a condition
precedent in all agreements to arbitrate, if language appropriate for
that purpose is used.

It seems that any equitable device which would lessen the number of
controversies to be litigated would be of great benefit to society.' 9

Moreover it is a well settled principle of our law that when one by his
contract charges himself with an obligation possible to be performed
he must make it good, unless an act of God or of the obligee renders
performance impossible.

20

is 3 Williston, op. cit. supra note 4, see. 1721 ; 47 L. R. A. (N. s.) 38o, note.

'See supra note 8; Meacham v. Jamestown (1914) 211 N. Y. 346, 105 N. E.
653.

'Hamilton v. Liverpool, London & Globe Ins. Co. (i89o) 136 U. S. 242, 1o

Sup. Ct. 945; Fisher v. Merchants" Ins. Co. (igoi) 95 Me. 486, 5o Ad. 282;
Western Ass. Co. v. Hall (1895) i1 Ala. 318, 20 So. 447; and see U. S. Refining
Co. v. Lake Petroleum Co. (1915, S. D. N. Y.) 2= Fed. ioo6.

"Anson, op. cit. supra note 9, sec. 251a.
' See Snodgrass v. Gavit (1857) 28 Pa. 221; Commercial Assur. Co. v. Hocking

(1886) 115 Pa. 4o7, 8 Atl. 589; 47 L. R. A. (x. s.) 399, note.
" Supra note 6; Berkovitz v. Arbib & Houlberg (1921) 23o N. Y. 261, 13o

N. E. 288. Previous to this statute New York held such agreements invalid;
Meacham v. Jamestown, supra note 14.

Cohen, op. cit. supra note 6; Burnham, op. cit. supra note 1o; (1921) 93
CENT. L. JouR. 263; Anson, op. cit. supra note 16; 47 L. R. A. (N. s.) 337, note.
For the opposite view as to public policy see the concurring opinion of Justice
Cardozo in Meacham v. Jamestown, supra note 14. For a brief discussion of the
conflicting policies, see Stone, Scope and Limitations of Commercial Arbitration
(1923) 69 N. Y. L. Jomu. 886.

" See United States v. Gleason (1899) 175 U. S. 588, 20 Sup. Ct. 228.


