
RECENT CASE NOTES
BANKRUPTCY-PRIoRiTY-WAGES DUE MANAGER OF CoRpoRATIoN.-Section 64b

(4) of the Bankruptcy Act provides priority for "wages due to workmen,
clerks, traveling or city salesmen, or servants ..... " Act of July I, 1898 (30
Stat. at L. 563) as amended by Act of June 15, 19o6 (34 Stat. at L. 267). The
claimant was employed by the bankrupt corporation as "manager and buyer and
saleswoman," no apportionment being made of her compensation for services
in these several capacities. She brought an action under the above section.
Held, that she was not eniitled to priority as to any portion of the wages due
her. In re Ye Ladies Shoppe, Inc. (1922, D. Del.) 283 Fed. 693.

Wages due for services as general manager are not entitled to priority of
payment Blessing v. Blanchard (1915, C. C. A. 9th) 223 Fed. 35; In re Bonk
(192o, E. D. Mich.) 27o Fed. 657. Priority depends on the actual character
of the services rendered. In re Crown Point Brush Co. (1912, N. D. N. Y.)
2oo Fed. 882; In re Cost Cut Counterbore Co. (1922, E. D. Mich.) 283 Fed. 67o.
Thus the fact that a claimant is a director or officer of a corporation does not
preclude him from obtaining priority for services as a clerk. It re Roberts Co.
(1912, D. Minn.) 193 Fed. 294. Particularly where his duties as an officer are
merely nominal or formal. In re Capital Paint Co. (1916, N. D. Calif.) 239
Fed. 424; In re Cost Cut Counterbore Co., supra. In the three preceding cases
the question of apportionment did not arise, inasmuch as no compensation was
received for the services as officer or director. The mere fact, however, that
some clerical work or manual labor is done is not sufficient to give a claim
priority. In re Greenberger (1913, N. D. N. Y.) 2o3 Fed. 583; In re Eagle Ice
& Coal Co. (917, E. D. Pa.) 241 Fed. 393 (claimant employed as officer only).
In the instant case the claimant was employed under an entire contract and no
apportionment was attempted. The decision is clearly sound but leaves room
for the inference that priority might be allowed to some extent if an apportioned
claim were entered. This result should be reached where a definite apportion-
ment of services can be made. In this connection it may be noted that the
definition of "wage-earner" in sec. 1 (27) of the Bankruptcy Act has been held
inapplicable to sec. 64b (4) providing for priority of claims. In re Gurewitz
(I9o3, C. C. A. 2d) 121 Fed. 982; Blessing v. Blanchard, supra.

CONSTITUTIONAL LAw-CuRATIvE LFGIsLAToN-ELEcin0ns.-An election for
town trustees was held without constitutional or statutory authority. Subse-
quently the legislature passed a statute validating the election. The question
arose whether a trustee could take office by virtue of the unauthorized election.
Held, that since the election was void and not merely voidable, the defect could
not be cured. Seitz v. Mosier (1922, Ind.) 136 N. E. 840.

The test as to the constitutionality of a retrospective statute validating an
administrative proceeding is whether the legislature might have authorized such
a proceeding before it took place. People, ex rel. Pillsbury, v. Edvander (1922,

Ill.) 136 N. E. 693; Black, Constitutional Law (3d ed. igio) 757; see (1920) 34
HAv. L. REv. 212. Therefore statutes curing irregularities in a prior election
have been held valid. Defects in elections such as holding the election in a
place other than that required by law, or the failure of inspectors to make the
return of the election within the time required by law, have been cured by such
statutes. Lovejoy v. Beeson (1899) I2 Ala. 6o5, 25 So. 599; Gardner v. Haney
(1882) 86 Ind. I7; see Swartz v. Borough of Carlisle (912) 237 Pa. 473, 85
Atl. 847; NotEs (1922) 22 CoL L. REv. 458; Cooley, Constitutional Limitations
(7th ed. 1903) 530. But a defect which is jurisdictional, going to the root of
the authority to act, is beyond the reach of a curative statute. Black, op. cit.
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758. The instant case is in accord with a previous case involving similar facts.
Berkley v. Board of Education (igoo) 2 Ky. L. Rep. 638, 58 S. W. 5o6. For
a discussion of the effect of retroactive legislation on vested rights and contingent
interests, see (1921) 30 YALE LAw JOURNAL, 759.

CONSTITUTIONAL LAW-DuE PRocEss-CoMPuLsoRY PAYMENT OF OPPONENT'S
ATTORNEY'S FEEs.-A Nebraska statute provided that a successful claimant
against a common carrier which did not settle a duly filed claim within a stated
time should be allowed reasonable attorney's fees in the trial court and on
appeal. Neb. Comp. Sts. 1922, sec. 5422. The plaintiff received a judgment for
less than the amount of its claim for damage to freight in intrastate shipments.
On appeal the claim was further reduced, but the plaintiff was allotted attorney's
fees in both courts. The defendant contended that the assessment of fees was
invalid. Held, that the statute was valid as to attorney's fees in the trial court
but invalid as to those in the appellate court. Chicago and N. W. Ry. v. Nye-
Sclheider-Fowler Co. (1922, U. S.) 43 Sup. Ct. 55.

Statutes granting reasonable penalties to plaintiffs who have recovered the
full amount of their demand for damages in intrastate shipments are constitu-
tional. Yazoo and M. Ry. v. Jackson Vinegar Co. (1912) 226 U. S. 217, 33 Sup.
Ct. 4o; Seaboard Air Line Ry. v. Seegers (9o7) 207 U. S. 73, 28 Sup. Ct 28.
But recovery is denied where the amount recovered in the action is less than
that demanded. St. Louis, L M. and S. Ry. v. Wynne (1912) 224 U. S. 354, 32
Sup. Ct. 492; Chicago M. and St. P. Ry. v. Polt (1914) 232 U. S. 165, 34 Sup. Ct
301. The fact that attorney's fees are allowed to successful plaintiffs and not to
successful defendants does not constitute unequal protection of the laws. Mo.
K. and T. Ry. v. Cade (1914) 233 U. S. 642, 34 Sup. Ct. 678; but see Atchison,
T. and S. F. Ry. v. Vosburg (1915) 238 U. S. 56, 35 Sup. Ct. 675. A South
Carolina statute which imposed a substantial fine for failure to pay claims
within a specified period was held unconstitutional when applied to interstate
shipments, because it violated the "commerce clause" of the Constitution.
Charleston and W. C. Ry. v. Varnville Co. (1915) 237 U. S. 597, 35 Sup. Ct. 715.
The instant statute has been held to apply to interstate and intrastate transac-
tions on the ground that the assessment was in the nature of costs and not of
a penalty. Marsh & Marsh v. Chicago and N. W. Ry. (1919) 103 Neb. 654, 173
N. W. 679; Nye-Schneider-Fowler Co. v. Chicago and IV. W. Ry. (i92O) 105
Neb. 151, 179 N. W. 503. The United States Supreme Court, however, seems
to treat it as a penalty. Its attitude is indicated by Mr. Chief Justice Taft's
statement that such a statute will not be sustained when it works a result which
"shocks the sense of fairness the Fourteenth Amendment was intended to
satisfy." The courts seem more disposed to sustain as costs small charges
assessed against a recalcitrant defendant than they are to sustain double or
treble damages as penalties, although even as to costs they are indisposed to
penalize the meritorious but losing defendant. The application of the general
criterion in the instant case produced a decision which commends itself as
correct, since the defendant, though in the better position to determine its
liability, did not even make a tender of any damages.

CONTRACTS-ILLEGALITY-PROCURING ELECTION OF TRusTEE IN BANKRUPTCY.-
The plaintiff, an attorney for a bankrupt, contracted with the defendant attorney
that if the plaintiff secured the election of certain trustees in the bankruptcy
proceedings, who in turn would appoint the defendant their attorney, the latter
would give to the plaintiff one third of whatever fees he should receive. The
plaintiff secured the election of these trustees, but the defendant refused to
divide the fees, and the plaintiff sued to recover. Held, that the plaintiff could
not recover. Marsell v. Maires (1922, App. Div.) 196 N. Y. Supp. 739.
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Contracts to secure the appointment or election of a public officer are void

as against public policy. Eversole v. Holliday (igog) 131 Ky. 202, 114 S. W.

1195; Meguire v. Corwine (1879) IOI U. S. io8; Hunter v. Nolf (1872) 71

Pa. 282; cf. (igig) 28 YALE LAW JOURNAL, 502. So, also, when the office is

of a quasi-public nature. In re Irwin (1907) 123 Mo. App. 508, loo S. W. 565

(administrator); McGraw v. Traders' Nat. Bank (i9o8) 64 W. Va. 509, 63 S. E.

398 (receiver). A trustee in bankruptcy is a quasi-public officer, being elected

or appointed pursuant to the Bankruptcy Act, and being under the control of

the court. Act of July 1, 1899 (30 Stat. at L. 555) ; Rule 13 in Bankruptcy, 89

Fed. VII; see McLean v. Mayo (igoi, E. D. N. C.) 113 Fed. lo6, lO7; Collier,

Bankruptcy (12th ed. 1921) 72o. Thus, the decision of the instant case is sound.

Moreover, the conduct of the plaintiff was unethical, for as attorney for the

bankrupt he was representing a conflicting interest. In re Howard (1904, N. D.

Calif.) 13a Fed. Io4; Cowley v. O'Connell (1899) 174 Mass. 253, 54 N. E. 558;

2 Thorton, Attorneys at Law (1914) 1212. The conduct of both attorneys was

censurable because of the agreement to divide the fees. In re Four Solicitors

[19O1] I K. B. 187; Costigan, Cases on Legal Ethics (1917) 517.

CoRpoRATIONs-SToclHoLDERs IN DE FACTO COR'ORATION LIABLE AS PATNERS.-

The four defendants had associated themselves for the purpose of conducting

business as a corporation but had not filed articles of incorporation with the

Secretary of State. The plaintiff brought this action for the price of lumber sold

to the defendants as a corporation. Held, that the defendants were individually

liable as partners. Morse v. Burkart Mfg. Co. (1922, Ark.) 242 S. W. 8io.

A de facto corporation is said to exist when there has been a bona fide, yet

defective, attempt to incorporate under a valid statute, followed by the assump-

tion and exercise of corporate powers thereunder. Tulare Irrigation District v.

Shepard (19o2) 185 U. S. 1, 22 Sup. Ct. 531. Both courts and text-writers are

at variance as to the liability of stockholders in such a corporation. It has been

contended that since there is no intermediate form of organization between a

corporation and a partnership, if individuals fail to comply with the law regu-

lating the organization of corporations, they must necessarily have formed a

partnership. Machen, Modern Law of Corporations (1908) 253; Burdick, Are

Defectively Incorporated Associations Partnerships? (19o6) 6 COL. L. REV. I.

Some courts have imposed a partnership liability only on those members who

have either made, authorized, or ratified the contract sued upon. Johnson v.

Corser (1885) 34 Minn. 355, 25 N. W. 799; Fay v. Noble (1851, Mass.) 7 Cush.
188; see (1917) 4 VA. L. REy. 416. The essence of a partnership relation is an

intention by the individuals concerned to assume such relation. Sander v. New-

man (1921) 174 Wis. 321, 181 N. W. 822. An honest attempt to incorporate

accompanied by user is the most emphatic negation of the assumption of a

partnership relation. The great weight of authority adopts the more just view

in holding that stockholders of a de facto corporation are not liable as partners.

Snider's Sons' Co. v. Troy (i89o) 91 Ala. 224, 8 So. 658; Inter-Ocean News-

paper Co. v. Robertson (192i) 296 Ill. 92, 129 N. E. 523; Cook, Corporations

(7th ed. 1913) 664. For a discussion of this subject, see Lewinsohn, Defective
Corporations (1915) 13 MicH. L. REv. 271; Warren, De Facto Corporations

(1907) 20 HA~v. L. REv. 456; Carpenter, De Facto Corporations (1912) 25 HARV.
L. REv. 623.

DEEDs-CNVEYANCE IN CONSIDERATION OF SUPPORT-PowER TO SET AsIDE.-An

aged widow conveyed by deed in fee simple certain property to the defendant in

consideration of the defendant's promise to maintain and care for her during

her life. The evidence tended to show that the defendant performed the promise

to the grantor's satisfaction. Just before her death, however, she executed a
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-will in which she directed her executor to retake the property conveyed to the
defendant for failure to take good care of her. This property was devised to
the plaintiffs. A bill was filed to set aside the deed. Held, that the bill would
be dismissed, since the right to set aside the deed in the absence of fraud or
undue influence was personal to the grantor. Chicago Title and Trust Co. v.
Fridland (1922) 304 Ill. 248.

By the weight of authority a court of equity will set aside a deed given in con-
sideration of a covenant on the part of the grantee to support the grantor if the
grantee fails to perform. Bruer v. Bruer (19o9) 1O9 Minn. 26o, 123 N. W. 813;
i Tiffany, Real Property (2d ed. 192o) sec. 89; 2 Pomeroy, Equitable Remedies
(2d ed. 1919) sec. 686; 43 L. R. A. (. s.) 916, note. After the grantor's death
the deed will be set aside at the suit of his heirs or personal representatives.
White v. Bailey (1909) 65 W. Va. 573, 64 S. E. ioig; Anderson v. Reed (1915)
20 N. M. 202, 148 Pac. 502; 2 Devlin, Deeds (3d ed. 1911) sec. 8o7a; contra,
Adkins v. Adkins (1916) 171 Ky. 762, 188 S. W. 843. In Illinois the grantor
is entitled to rescission for a substantial breach of the covenant to support on
the theory that the grantee is presumed to have taken the deed in the first
instance by fraud. McClelland v. McClelland (1898) 176 Ill. 83, 51 N. E. 559.
Logically the power of rescission in the grantor should be regarded as inheritable
and assignable. Warner v. Flack (1917) 278 Ill. 303, II6 N. E. 197. The error
appears to lie in the confusion of the personal nature of the services which the
grantee must render to the grantor with the nature of the remedy given for a
breach of that duty. Before breach the grantor has a right to the personal
services of support by the grantee, who in turn owes a correlative duty to render
these services. The grantor has also a conditional power to set aside the deed, the
condition being the non-performance of the grantee's duty. But unless the
grantor exercises his power after breach the grantee is not divested of his
estate. If the grantor extinguishes the power, by waiver or otherwise, his heirs
or personal representatives cannot take advantage of it. Wilkes v. Groover
(1912) 138 Ga. 407, 75 S. E. 353. At common law, to divest the grantee of his
estate, the grantor was privileged to make a re-entry, and by this method only
could he regain title. i Tiffany, op. cit. see. 85. To-day, by the weight of
authority, the commencement of an action to set aside the deed is equivalent to
a re-entry. Wilkes'v. Groover, supra. The privilege of re-entry at common
law could be exercised by parties and privies in right and representation, as
heirs, executors, or successors of bodies politic, but it was not assignable.
i Tiffany, loc. cit. Such a power is now assignable in some states. Bouvier v.
Ry. (19o2) 67 N. J. L. 28I, 51 'Atl. 781; 6o L. R. A. 75o, note. This is in
general a desirable result since it facilitates the free transfer of all property
and property rights. Perry v. Smith (1921, Comm. of Tex.) 231 S. W. 340. But
-where the privilege of re-entry is dependent on a condition akin to personal satis-
faction, it may be.doubted whether the power is assignable before breach. Irre-
spective of the point of law determined in the instant case, the result attained
seems correct, since the evidence adduced was found by the court not to show
a breach of the condition.

DEEDS-PREsUMPTION OF AccFPTANCE OF A BENEFIcIAL GRAN.--A mother con-
veyed land to her son, and took back a mortgage which was recorded. She then
recorded an assignment of a mortgage to the defendants, her daughters, without
their knowledge. Twenty years later the plaintiffs, claiming title under the
son's will, brought an action to cancel the mortgage as a lien on the land. The
statutory presumption of payment was rebutted. Held, that the bill should be
dismissed. Fischer v. Gerndt (1922, N. J. Eq.) 118 Atl. 584.

A rebuttable presumption of acceptance arises where the conveyance is benefi-
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cial, even though the grantee is ignorant of it. Faulkner v. Feazel (1914) 113
Ark. 291, i68 S. W. 568; Rennenbaum v. Rennenbanim (i91i) 78 N. J. Eq. 427,

79 Atl. 3o. This is especially applicable when the grantee is under a legal
disability to accept. Hill v. Kreiger (191) 250 Ill. 408, 95 N. E. 468 (infant);

Burch v. Nicholson (1912) 157 Iowa, 502, 137 N. W. io66 (lunatic). Although
based on a fiction, the presumption of acceptance may properly apply as between
the original parties; the grantor having once recorded the deed with intent to
give up control, cannot withdraw even if the grantee has not assented. 2 Tiffany,
Real Property (2d ed. i92o) 1790; Skipper v. Holloway (X915) 19i Ala. 19o,

67 So. 99i; Clark v. Cresswell (gio) 112 Md. 339, 76 Atl. 579. The rule also
applies between heirs and devisees of the original parties. Faulkner v. Feazel,

supra (devisee of a grantee who had not learned of a conveyance to him until
after the grantor's death prevailed over the heir of the grantor) ; contra, Dagley
v. Black (I9oz) 197 Ill. 53, 64 N. E. 275 (grantor's executor v. grantee). Accept-
ance will not be presumed, however, where rights of third parties accrue after
the delivery of the deed but before acceptance by the grantee. In such a case
the grantee gets only a defeasible power. Hibbard v. Smith (1885) 67 Calif.
547, 4 Pac. 473 (judgment creditor) ; but see Tibbals v. Jacobs (1863) 31 Conn.
428; Day v. Griffith (1863) I5 Iowa, 104; Kuh v. 6arvin (1894) 125 Mo. 547,

28 S. W. 847 (attachment creditors); Simpson v. Yocum (i916) 172 Ky. 449,
189 S. W. 439 (purchaser for value) ; but see Mitchell v. Ryan (854) 3 Ohio
St. 377. In England the rights of intervening third parties are not protected.
Siggers v. Evans (i855, Q. B.) 5 El. & Bl. 367; 2 Tiffany, op. cit. 1789 et seq.

DrvoRCE-REFusAL OF MAIUTAL INTRCOURSE GROUNDS FOR DIVoRcE.-The
plaintiff was married to the defendant in 1904. After I915, without just cause,

she persistently refused to submit to marital intercourse with him, and in retalia-

tion he resorted to physical chastisement. This unfortunate state of affairs
continued until i92o when the parties separated. The wife sued for a divorce,
alleging cruelty. Held, that, as both parties were guilty of conduct affording

grounds for divorce, no decree should be granted. Martin v. Martin (1922, Md.)

x8 Atl. 410.
The decisions of the courts are not uniform as to whether refusal to indulge in

marital intercourse is, of itself, grounds for divorce. See Baker v..Baker (i92I)
99 Or. 213, 195 Pac. 347. Some have held that such refusal amounts to "deser-
tion" or "abandonment" under the divorce statutes. Raymond v. Rannond
(ipo9, N. J. Eq.) 79 AtL 430; Axton v. Axton (1918) 182 Ky. 286, 2o6 S. W.
480; see Campbell v. Campbell (19o7) 149 Mich. 147, 1i N. W. 481 (extreme

cruelty). Another view is that legal "desertion" necessarily includes actual
withdrawal from all family relations. Lambert v. Lambert (914) i65 Iowa, 367,
145 N. W. 920. Or that sexual intercourse is only one of the many marital rights

and duties. Stewart v. Stewart (887) 78 Me. 548, 7 Ati. 473; (igog) 12 A. & E.
Ann. Cas. 547, note. Where the theory of desertion or abandonment is adopted
the refusal must continue for the statutory desertion period. Pinnebad v Pinne-
bad (igio) 134 Ga. 496, 68 S. E. 73. If either party enters into the marriage
relation with the preconceived idea of never submitting to marital intercourse the
marriage will be annulled at the suit of the other. Anders v. Anders (1916) 224

Mass. 438, 113 N. E. 203; (1916) 26 YALE LAW JOURNAL, 159, 5o6. But an
agreement before marriage to live in platonic relationship estops either party from
suing. Cunningham v. Cunningham (1915) 6o Pa. Super. Ct 622. It seems that
a refusal of the intercourse after many years of married life should be distin-
guished from those cases in which the marriage was never consummated. In the
absence of justification, such as supervening sexual disease, it is immaterial which
party is *truculent. Baker v. Baker, supra.
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HUSBAND AND WIFE-LIABILITY OF CoMMuNITY PROPERTY-NOTE SIGNED BY
THE HUSBAND ALoNE.-Action was brought against a husband and wife upon
a promissory note signed only by the husband. Held, that the community
property of the husband and wife was liable. Lincoln Trust Co. v. Spangler
et ux. (1922, Wash.) 2o9 Pac. 521.

By section 18 of the Negotiable Instruments Law, which enacted the common-
law rule, no person is liable on an instrument unless his signature expressly
appears thereon. Commercial Bank v. Scott (1893) 6 Wash. 499; Frailing v.
Sieber (1918, Wis.) 169 N. W. 6o7; I Daniel, Negotiable Instruments (6th ed.
1913) sec. 303. Yet because of the peculiar "community doctrine" in force in
Washington, it has now become established that a community judgment may be
had against both husband and wife on a note signed by the husband alone.
McDonough v. Craig (1894) io Wash. 239, 38 Pac. 1034; No. Bank & Trust
Co. v. Cofin (1920) 113 Wash. 326, 194 Pac. 404; Kuhn v. Groll (1922, Wash.)
203 Pac. 44. Under this doctrine, all property acquired during marriage except
by gift, devise, or bequest is community property, and is subject to the payment
of community debts. Schouler, Domestic Relations (6th ed. 1921) sec. 585;
Oregon Improvement Co. v. Sagmeister et ux. (1892) 4 Wash. 710, 30 Pac. iO58.
Every debt incurred by the husband for the benefit of the community. is also an
indi idual obligation. McLean v. Burginger (1918) ioo Wash. 570, 171 Pac.
57- Where action is brought against the husband alone, all community property,
both realty and personalty, may generally be levied upon, and it is therefore
of no advantage to join the wife in the suit Dever v. Selz (1905) 39 Tex. Civ.
App. 558, 87 S. W. 891; 1913A Ann. Cas. 319, note. But in Washington the
judgment creditor in such a case is confined to the personalty only, and con-
sequently the custom has developed of making the wife a party to the suit,
even where a debt is evidenced by a note signed only by the husband. Gund v.
Park (I896) I5 Wash.J393, 46 Pac. 408; Clark v. Eltinge (1902) 29 Wash.
215, 69 Pac. 736; Nat. Surety Co. v. Blunmaner (1918, C. C. A. Wash.)
247 Fed. 937. This practice has even been extended to a tort action against the
husband and wife for a tort committed by the husband while acting for the
community. Geissler v. Geissler (1917) 96 Wash. 15o, 164 Pac. 746; Milne v.
Kane (i91) 64 Wash. 254, 116 Pac. 659. But the wife is not personally liable
where she has done no act to bind herself; she is merely joined to subject her
share of the community property to the payment of the debt. McLean v.
Burginger, supra. As she can be held, therefore, not to be a "person liable"
within the meaning of the Negotiable Instruments Law, the instant case seems
justifiable in allowing a nominal judgment to be rendered against her. A
closely similar result has been worked out under the statutes rendering family
expenses chargeable upon the property of both husband and wife. Frost v.
Parker (1884) 65 Iowa, 178, 21 N. W. 507; Wright v. Rice (1876) 56 Ala. 43;
but see Dale v. Marvin (1915) 76 Or. 528, 535, 148 Pac. 1116, 1151; 1917C Ann.
Cas. 574, note.

INTERNATIONAL LAW-ALIEN ENEMY PROPERTY.-The Alien Enemy Property
Custodian made a demand in June, 1921, for the surrender of property owned
by alien enemies. After the joint resolution of Peace of July, 1921, he asked
for an order directing that the property be delivered to him. Held, that his
right to possession of the property was enforceable, since the demand had been
made before the "end of the war." In Re Miller, Alien Property Custodian,
(1922, C. C. A. 2d) 281 Fed. 764.

The "end of the war" with respect to the regulation of the army has been
held to be the resolution of peace and not the armistice. Kahn v. Anderson
(1920) 255 U. S. I, 41 Sup. Ct. 224. And the phrase "conclusion of the war"
in the War Prohibition Act was held to mean the declaration of peace. Vincenti
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v. United States (i921, C. C. A. 4th) 272 Fed. 114. So also in the case of the

Espionage Act. United States v. Steene (i92o, N. D. N. Y.) 263 Fed. 130.

But in the instant case, in construing the Trading with the Enemy Act, the

court overlooks a rule of international law that an armistice marks the cessation

of all acts of hostility. 2 Oppenheim, International Law (3d ed. 1921) 325. It

has been a rule of construction "that an act of Congress ought never to be

construed to violate the law of nations if any other possible construction

remains." Murray v. Schooner "Charming Betsy" (18o4, U. S.) 2 CTanch, 64,

ii8. There are no cases in point because for more than a century prior to the

last war, confiscation, and probably sequestration, of private enemy property

were deemed forbidden by international law. 2 Oppenheim, op. cit. 157; 2 Hyde,

International Law (1922) 237; Davis, International Law (1887) 2o7; Fiori,

International Law Codified (Borchard's ed. igi) 59o; Latifi, Effects of War on

Property (9o9) 40. It has been suggested that the American government was

justified in confiscating the private property of alien enemies as a measure of

reprisal for injuries sustained by American citizens as a result of the enemy's

unlawful methods of warfare. i Garner, International Law and the World

War (192o) io6. Apart from the fact that, as applied to residents and inferen-

tially to non-residents, such a measure constituted a violation of the treaties of

1799 and 1828 with Prussia, it is destructive of the security of private property.

Treaty of Amity and Commerce, July II, 1799 (8 Stat. at L. 62, 174) ; Tireaty

of Commerce and Navigation, May 1, 1828 (8 Stat at L. 378, 384) ; cf. contra,

Stoehr v. Wallace (1920) 255 U. S. 239, 41 Sup. Ct. 293. For a discussion of

the dangers involved, see COMMENTS (1922) 31 YAIE LANW JouRxAL, 435.

INTERSTATE CMoMERcE-STATE TAX UPON ANTHRACITE COAL NOT REGULATioN

OF INTERSTATE COmmERc -A Pennsylvania statute (Pa. Laws, 1921, Act 225)

imposes a tax upon anthracite coal. The plaintiff, upon whom the tax was levied,

brought a bill in equity to have the statute declared invalid. It was contended,

the attorneys-general of several states appearing, that the tax was a regulation

of interstate commerce, in that the greater part of Pennsylvania anthracite coal

was marketed in other states, and would operate to enrich that state at the

expense of foreign consumers. Held, that the coal was subject to state taxation

until delivered to an interstate carrier. Heisler v. Thomas Colliery Co. (1922,

U. S.) 43 Sup. Ct. 83.

A state may not tax interstate commerce or the subjects or instrumentalities

thereof. Reading Ry. v. Pennsylvania (1872, U. S.) I5 Wall. 232; Lyng v.

Mich. (1890) 135 U. S. I61, io Sup. Ct. 725. The products of a state, whether

manufactured or raw, intended for exportation, may be taxed as part of the

property in the state of their origin, until actually started in the course of trans-

portation. Coe v. Errol (1886) 116 U. S. 517, 6 Sup. Ct. 475; Bacon v. Illinois

(1913) 27 U. S. 505, 33 Sup. Ct. 299; Crescent Cotton Oil Co. v. Mississippi

(1921, U. S.) 42 Sup. Ct. 42 (manufactured for export). Coal mining for

export is not of itself commerce. Hammer v. Dagenhart (I918) 247 U. S. 251,

38 Sup. Ct. 529; see United Mine Workers of A-,erica v. Coronado Coal Co.

(1922, U. S.) 42 Sup. Ct 570. The instant decision, although the obvious result

of the application of an orthodox rule of thumb, presents a possible danger.

Pennsylvania has practically a "corner" on a necessity. Taxes upon commodi-

ties are in the last analysis borne by the consumer, and it is as inevitable as it

is necessary that by far the greater portion of Pennsylvania's anthracite produc-

tion be exported to meet the needs of foreign states. The power to tax involves

the power to destroy. McCulloch v. Maryland (i19, U. S.) 4 Wheat. 316. It

seems, therefore, that in so far as the Federal Constitution is concerned, the

Pennsylvania legislature has an unlimited power, by taxing at the mines, to "levy
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tribute" upon the consumers of hard coal throughout the nation. Such a situa-
tion appears to be analogous to attempts on the part of individuals artificially
to raise prices through "corners" on the market, and such attempts have been
held to come under federal jurisdiction as conspiracies to restrain interstate
trade. United States v. Patten (1913) 226 U. S. 525, 33 Sup. Ct. 141. Courts
will not ordinarily inquire into the intent or motive of the legislature. Calder
v. Michigan (IgIO) 218 U. S. 591, 31 Sup. Ct. 122. But it is possible that the
instant decision opens the way to a serious interference with commerce. It has
been held that a state cannot directly prohibit the export of commodities. Okla-
homa v. Kansas Nat. Gas. Co. (I9I1) 22r U. S. 229, 31 Sup. Ct. 564. Quaere,
whether excessive taxation of the kind indicated above would fall under that
rule?

MASTER AND SERVANT-INDEPENDENT CONTRACTOR-LATERAL SuPPoRT.-The
plaintiff was the lessee of a' building adjoining the defendant's property. The
building fell, due to a cave-in of earth caused by the negligent failure of the
defendant's contractor to shore-up properly. The contract contained provisions
reserving to the defendant's architect general supervision and the power to
require the contractor to dismiss incompetent workmen. The plaintiff sued for
damages. Held, that the defendant was liable. Collias v. Detroit and Northern
Michigan Bldg. and Loan Ass'n. (1922, Mich.) I89 N. W. 866.

Although as a sole test in determining whether or not the employer-independ-
ent contractor relation exists, "control" is not entirely satisfactory, it is almost
universally employed. (I923) 32 YALE LAW JOURNAL, 290; NoTEs (1920) 20
Cor. L. REV. 333. In this regard control means dictation as to methods, not
supervision of results. 2 Mechem, Agency (2d ed. 1914) 1455; Parrott v.
Chicago Great Western Ry. (195o) 127 Iowa, 419, 1o3 N. W. 352. But in build-
ing contracts every presumption tends toward mere supervision. Owners are
not in a position to control methods intelligently, either personally or through
an architect, because they have not the technical equipment. Nor would con-
tractors undertake contracts and risk losses, when bound to use methods dictated
by others. i Thompson, Negligence (igoi) sec. 66I; Robinson v. Webb (1875,
Ky.) ii Bush, 464. Thus the fact that the work is to be done in accordance
with fixed plans and specifications, under the inspection of the owner or his
agent, does not shift the control. Smith v. Milwaukee Builders and Traders'
Exchange (895) 9I Wis. 36o, 64 N. W. 1O41. Nor does the reservation of a
power to insist that the contractor discharge careless workmen. Reedie v.
London Ry. (1849) 4 Exch. 244; Callan v. Bull (1896) 113 Calif. 593, 45 Pac.
1017; Ege v. Phoenix Brick Co. (19o6) 118 Mo. App. 63o, 94 S. W. 999. Under
the instant contract, so far as disclosed in the opinion, there seems little doubt
that the builder was an independent contractor. But this conclusion* does not
necessarily absolve the owner from liability. There are many duties, especially*
in connection with the ownership of land, which are non-delegable. Whenever
an undertaking involves an absolute duty-as that of lateral support-or when
danger to others is inherent unless certain precautions are taken, the interposi-
tion of an independent contractor does not relieve the owner. Employer and
contractor are jointly responsible for any harm done. Bower v. Peate (1876)
L. R. i Q. B. Div. 321; Bergen v. Morton Amusement Co. (igig) 226 N. Y.
665, 123 N. E. 855; 65 L. IR A. 849, note; (I9o5) 41 CA. L. JoUTR. 147. Some
cases erroneously fail to distinguish between undertakings, delegable because
involving no hazard and requiring no affirmative precautions, and those inherently
dangerous. Myer v. Hobbs (1876) 57 Ala. 175. The instant case is undoubtedly
in the latter class. 41 CAN. L. JouR. 147; Bower v. Peate, supra. Thus it
seems to have reached the right result through erroneous reasoning.
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PARTIES-ALImONY-INFANT HUSBAND MUST DEFEND BY GUARDIAN AD LITEm.-

The defendant, an infant of statutory marriageable age, was sued for alimony.

No guardian ad litem had been appointed. Held, (two judges dissenting) that

the infant could not defend in his own name. Huley v. Huley (i922, Ga.) 114
S. E. 184.

Ordinarily an infant must prosecute a civil action by his next friend, and

defend by a guardian ad litem. Mechling v. Myers (19IS) 284 Ill. 484, 12o
N. E. 542; Bunting v. Bunting (1917) 87 N. J. Eq. 20, 99 Atl. 840; Schouler,

Domestic Relations (6th ed. 1921) sec. 1055. In most jurisdictions the fact that

the action is for divorce constitutes no exception to this rule. Ohiweiler v.

Ohlweiler (1919) 72 Pa. Super. Ct. 518; Fishbein v. Fishbein (917) 179 App.

Div. 883, 165 N. Y. Supp. 936. As statutes universally allow infants of a

certain age to make binding contracts of marriage it is difficult to perceive why

they should not be competent to assume the litigation resulting from that rela-

tionship as persons sui juris. Bensore v. Bensore (1873) 49 Ga. 378 (apparently

overruled by the instant case) ; Jones v. Jones (1841) 18 Me. 308; Snedager v.

Kincaid (19O1) 22 Ky. L. Rep. 1347, 6o S. W. 522; Hinkle v. Lovelace (1907)

204 MO. 2o8, 1O2 S. W. 1o15; Bentley v. Bentley (192o) 149 Ga. 707, 1O2 S. E. 21.

A distinction is sometimes drawn between an infant as plaintiff and as defendant,

because in the former case he is liable at most only for costs, while in the latter

he may lose part of his estate. See Mitchell v. Spaulding (1903) 2o6 Pa. 220,

224, 55 Atl. 968, 969; dissenting opinion in Bentley v. Bentley, supra. Some

statutes completely emancipate infants upon marriage. Delpit v. Young (1899)

51 La. Ann. 923, 25 So. 547. In New Jersey by statute an infant above sixteen

may defend in person. Fodor v. Kunie (192o, N. J. Eq.) 112 Atl. 598. Although

the instant decision is supported by the weight of authority, the dissent based

upon the Bentley case seems to reach a more satisfactory result.

SALES-DESTRUCTION OF SUBJECT MATTER BY CAUSE UNKNOWN TO PARTIES AT

Tui-E OF CONTRACr.--The defendant contracted to purchase certain ties from

the plaintiff, title to pass immediately. Before the defendant had time to

carry away more than a few, a fire, which had been burning underneath the

ground at the time the contract was made, destroyed the rest. The plaintiff

sued to recover for the entire quantity. Held, that if there was a mutual mistake

as to the imminent danger from fire at the time the contract was made the

defendant was liable only for the ties actually delivered. Richardson Lumber

Co. v. Hoey (1922, Mich.) x89 N. W. 923.
The Uniform Sales Act provides that a contract for the sale of specific goods

which, unknown to the seller, are non-existent, is void; and where the destruc-

tion is partial, the buyer may either avoid the contract or enforce it pro tanto.

Uniform Sales Act, part I, sec. 7. Danger of destruction at the time the con-
tract is made is not mentioned, and the implication is that any destruction after

title has passed does not affect the contract. But when a contract expressly
provides for uncertainty it is operative according to its terms. Security Fire

Ins. Co. v. Kentucky Its. Co. (1869, Ky.) 7 Bush, 81. In the instant case the

contract did not cover the contingency of fire. Furthermore it had been fully

performed, so that impossibility of performance was not involved. The reason

for the decision-that the destruction of the ties was inevitable at the time when

the contract was made-if carried to its logical conclusion would lead to an
absurd result. Any unforeseen destruction, however long after the making of

the contract, would avoid it since some cause in the infinite chain of causation
could be found to have been operating at the inception of the contract The
departure from the general line of decisions in the instant case cannot be

explained on the ground of "justice' since in any event one of two innocent
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parties must suffer. The majority consider mere mistake as to that which
induced the contract as not operative to make it void. I Page, Contracts (2d ed.
192o) secs. 219, 221, 384; Hannah v. Steinman (1911) 159 Calif. 142, 112 Pac.
xO94. The principal case can be explained only by the inadequate test given
by some courts-would the contract have been entered into had there been no
mistake? Lindeberg v. Murray (1921) 117 Wash. 483, 201 Pac. 759.

SPECIFIC PERFORMANCE-FAILURE TO EXERCISE OPTIoN WITHIN STIPULATED
TimE.-The plaintiff leased premises for five years, with a provision that the
lease might be renewed upon notice to the lessor at least thirty days before its
expiration. The plaintiff negligently delayed to give notice within the time stated.
Upon the lessors's refusal to renew, he sued for specific performance. Held, that
specific performance should be granted. Fountain Co. v. Stein (1922, Conn.)
118 Atl. 47.

Courts often enforce legal obligations which the parties do not expressly
assume and which are not coextensive with the language of the contract. Thus
from the earliest time conditions were implied in law. Pordage v. Cole (1669,
K. B.) I Wins'. Saund. 319, note; Corbin, Supervening Impossibility of Perform-
ing Conditions Precedent (1922) 22 CoT. L. REv. 421, 427. For example, equity
will grant a vendee partial performance with compensation for what the vendor
could not give him. Townsend v. Vanderwerker (1895) 16o U. S. 171, 16 Sup.
Ct. 258; Barnes v. Wood (1869) L. R. 8 Eq. 424; I Ames, Cases on Equity
Jurisdiction (1904) 245, note. In general, however, courts of equity will uphold
express conditions precedent. Giddings v. Ins. Co. (I88o) 1O2 U. S. lO8; Phipps
Vi. Munson (1882) 50 Conn. 267; 2 Story, Equity Jurisprudence (Ilth ed. 1873)
616; Clark, Principles of Equity (1919) 186; Pound, The Progress of the Law
(1920) 33 HARV. L. REv. 929, 950. But the following are exceptions to this
rule: where failure to perform the condition is due to the fault of the defendant
lessor; where the condition is intended merely as a security in the nature of a
penalty or forfeiture; where the estate is already vested and the courts can
call the broken condition a condition subsequent; where a long term lease
contains a covenant for perpetual renewal and the intention of the lessor to
make a permanent investment and of the lessee to secure a perpetual interest
in the property is obvious. Coles v. Peck (1884) 96 Ind. 333; Strohmaier v.
Zeppenfeld (1877) 3 Mo. App. 429; Gates v. Parinly (1896) 93 Wis. 294, 66
N. W. 253; Davis v. Gray (1872, U. S.) 16 Wall. 2o3, 229; Noyes v. Anderson
(1891) 124 N. Y. 175, 26 N. E. 316; Donnelly v. Eastes (i896) 94 Wis. 390, 69
N. W. 157; Banks v. Haskie (1876) 45 Md. 207; 2 Tiffany, Landlord and
Tenant (191o) 1533. These cases are in accord with the tendency in equity to
avoid forfeitures where pecuniary compensation can be made and where the
penalty is designed to secure money. Loyd, Penalties and Forfeitures (1915)
29 HAav. L. REv. 117. But in the case of an option, failure to perform a condi-
tion precedent to acceptance of the offer does not result in a forfeiture. "The
option holder has received full value for the consideration he paid for the option
itself, and he has as yet paid nothing on the contract ..... He is in statu quo."
Corbin, Option Contracts (1914) 23 YALE LAW JOURNAL, 641, 662. Thus equity
will not give relief where there is a failure to comply with the conditions of the
option. Dikeman. v. Sunday Creek Coal Ca. (19oo) 184 Ill. 546, 56 N. E. 864;
Lauderdale Power Co. v. Perry (1918) 2o2 Ala. 394, 8o So. 476; Hughes v.
Holliday (1919) 149 Ga. 147, 99 S. E. 3O1; Ames, op. cit. 320, note. For time
is of the essence in an option contract. Waterman v. Banks (1891) 144 U. S.
394, 12 Sup. Ct. 646; Winders v. Kenan (1913) 161 N. C. 628, 77 S. E. 687;
Corbin, Option Contracts, loc. cit.; (1923) 71 U. PA. L. REv. 179. In the instant
case the court virtually re-wrote the contract for the parties. For a specified



410 YALE LAW JOURNAL

consideration the lessor gave the lessee a power of renewal which was to last a

definite time. To extend that power in order to prevent a supposed forfeiture

which the lessee would suffer, the court compelled the landlord to grant more

than he ever intended to grant.

ToRTs-IMMuNrIY OF MUNICIPAL CORPORATION FROMd SUIT WHEN ACTING IN

GOVERNMENTAL CAPAciTY.-The plaintiff's factory was destroyed by fire due to

the inadequacy of the city water supply. He brought an action for negligence

against the defendant electric company which was under contract with the city

to maintain the water pressure. The defendant contended that since the function

was a governmental one an agent of the city could not be liable. Held, that

the defendant was liable, but that the city was not. Highway Trailer Co. v.

.Tanesville Electric Co. (1922, Wis.) 19o N. W. 1io.

The courts say that it is well established that municipal corporations are not

liable for negligence when acting in a governmental as distinguished from a

corporate capacity, but the value of the theory is weakened by failure logically

to maintain the classification of function, and the tendency of the courts to

'disregard the theory in application. Howland v. Asheville (1917) 174 N. C.

749, 94 S. E. 524; Wagner v. City of Portland (19o2) 4o Or. 389, 6o Pac. 985;

see (1919) 28 YALE LAW JOURNAL, 517. By the great weight of authority, all

acts connected with the operation and maintenance of a fire department are of

a governmental character. 4 Dillon, Municipal Corporations (5th ed. 1911) sec.

166o; see 9 A. L. R. 143, note. But the decisions are not unanimous, some courts

indicating a tendency to extend the liability of the city to this field. Fowler v.

Cleveland (1919) ioO Ohio St. i58, 126 N. E. 72 (liability for negligence of fire-

truck); Opocensky v. South Omaha (1917) IO1 Neb. 336, 163 N. W. 325 (non-

liability for negligence of fire department limited to emergency calls) ; Bowden

v. Kansas City (19o4) 69 Kan. 587, 77 Pac. 573 (liability for defective floor of

fire-house). A municipality is liable in admiralty for the negligence of its fire-

boat, since the court is not bound by common-law precedents. Workman v.

New York City (9oo) 179 U. S. 552, 21 Sup. Ct. 212. There is a similar

tendency in other phases of municipal operation heretofore considered govern-
mental. Herman v. Board of Education (1922) 234 N. Y. 196 (defective machine

in manual training school); VanDyke v. City of Utica (1922, Sup. Ct.) 196 N. Y.
Supp. 277 (defective chute in public playground); see COMMENTS (1915) 24

YALE LAW JOURNAL, 511. In view of a growing dissatisfaction with the general

doctrine that torts committed by a municipality in the exercise of a governmental

function are always damnum absque injuria, it is possible that these variations

point to an ultimate repudiation. COMMENTS (1920) 29 YALE LAW JOURNAL,

911; NOTES (1920) 34 H~Av. L. REv. 67; Harno, Tort Immunity of Municipal

(Corporations (1921) 4 ILL. L. QU-ART. 28. In the instant case the court allowed

a recovery against the defendant upon the novel ground of unwarranted and

-negligent interference with the water system. Upon principle, at least, this is

against the weight of authority. German Ins. Co. v. Home Water Co. (1912)
226 U. S. 220, 33 Sup. Ct. 32; 42 L. R. A. (x. s.) iooo, note; Lutz v. Tale quah

Water Co. (1911) 29 Okla. 171, ii8 Pac. 128; contra: Mugge v. Tampa Water-

-works Co. (i9o6) 52 Fla. 371, 42 So. 81. In Kentucky recovery is permitted
under the third-party beneficiary rule. Kenton Water Co. v. Glenn (1911) 141
Ky. 529, 133 S. W. 573; (1921) 31 YALE LAW JOURNAL, 211.

TRusTs-SPEcIAL DEPOSITS IN BANs.-A Jubilee Company gave the plaintiff
a lien on the proceeds of a certain gate as an inducement to enter a contract
for a fireworks display. After the final performance $8,1oo was owing to the
plaintiff. The proceeds, including those at the specified gate, were placed upon

a table, and from this amount the treasurer of the Jubilee Company offered the
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plaintiff the sum due him. Instead of cash the plaintiff took a check, upon the
assurance of the treasurer, in his capacity as cashier of the defendant bank,
that the $8,ioo would continue to be kept as a special fund. On the first business
day thereafter the cashier, knowing the bank to be insolvent, credited the entire
amount to the general account of the Jubilee Company, debited an overdraft,
and informed the plaintiff that there was insufficient money to pay his check.
The plaintiff sued the receiver of the bank. Held, that the plaintiff could recover
because the amount due him was a special deposit, and therefore a trust fund.
Hitt Fireworks Co. v. Scandinavian American Bank (1922, Wash.) 209 Pac. 68o.

This decision satisfies both strict analysis and "fireside equity," contrasting
favorably with the many hard cases where logic has been obscured. Stone,
Legal Problems in the Transmnission of Funds (1921) 21 CoL. L. REv. 507, 516,
note 37. It is universally recognized that a general deposit creates a debtor-
creditor relationship. There should be as little difficulty in recognizing the
trust character of the "special deposit" which is to be returned in specie, as
where a package of bills is deposited in a bank, marked with the owner's initials.
Fogg v. Tyler (1912) log Me. log, 82 Atl. ioo8. In the event of a misappropria-
tion of trust funds, the courts generally permit, as in the instant case, a recovery
of so much as can be traced into the general fund, even though the specific
moneys representing the trust res cannot be ascertained. James Roscoe (Bolton),
Ltd. v. Winder [1915] 1 Ch. 62; Scott, Cases on Trusts (1919) 547, note; see
COMMENTS (1923) 32 YALE LAW JoURNAl, 267, 269. Difficulties arise only in
distinguishing "specific deposits" (general deposits for a special purpose) from
"special deposits." i Morse, Banks and Banking (5th ed. 1917) sec. 185; Scott,
op. cit. 69. In the former, a deposit is made for a specific purpose, such as to
meet a note, a mortgage, or interest on a bond. Titlow v. Sundquist (1916, C. C.
A. 9th) 234 Fed. 613; Noyes v. First Nat. Bank (1917) i8o App. Div. 16a, I67
N. Y. Supp. 288; Craig v. Bank (1922, Mo.) 238 S. W. 507 (pay-roll) ; Kuehne
v. Union Trust Co. (19o3) 133 Mich. 602, 95 N. W. 715 (letter of credit);
Woodhouse v. Crandall (19o2) 197 Ill. 1O4, 64 N. E. 292 (security for
lease) ; Anderson. v. Bank (1896) 112 Calif. 598, 44 Pac. 1O63 (security for bond) ;
Montagu v. Pacific Bank (1897, N. D. Calif.) 81 Fed. 6o2 (domestic draft);
cf. Legniti v. Mechanics Bank (i92i) 230 N. Y. 415, 13o N. E. 597 (foreign
draft). It cannot be expected that all such funds will be set aside in specie
as a trust res until the end of a transaction, as banks would be seriously embar-
rassed by a lack of available funds. Morse, op. cit. sec. 21O; Stone, op. cil. 514.
It is thus unfortunate that the court uses in support of its conclusion several cases
of "specific deposits," which create a debtor-creditor relation, but which are
often erroneously assimilated to "special deposits." Carlson v. Kies (1913) 75
Wash. 171, 134 Pac. 8o8; Scott, op. cit. 69 et seq.; Stone, op. cit. 516, note 37.
Several of these very cases, as in many so decided, might have imposed a con-
structive trust duty, based on fraud-as, for example, where the bank, knowing
that it is insolvent or that it no longer holds the obligation to be paid, receives
the specific deposit-thus avoiding questions of specific or special deposits.
Massey v. Fisher (1894, E. D. Pa.) 62 Fed. 958; Scott, op. cit. 68. The inac-
curacy of the analysis by which a preference is given to a "specific" depositor
leads prima facie to disapproval of the result; but the question of preference
despite trust analogies may remain a matter to be settled on policy.

UsURY-NELaoErAns IxsTRUmENTs-DlsTINCTn0 BETWEEN SALE AND LOAN.-
A statute fixed the legal rate of interest at six per cent., but allowed ten per
cent. per annum to be charged by express agreement. Or. Gen. Laws, j92%, sec.
7988. The defendant, in consideration of the sum of $ioo, assigned to the
plaintiff $iog.gi of a conditional sales contract, payments to be made in ten
equal monthly instalments, the defendant to act as the agent of the plaintiff in
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their collection from the vendee. The plaintiff sued to recover an amount which

the defendant had collected, but refused to pay over, under the contention that

the transaction was a loan at an illegal rate of interest and therefore usurious.

Held, that the plaintiff could recover. Coast Finance Corporation v. Powers

Furniture Co. (1922, Or.) 209 Pac. 614.
The transfer or "discount" of time negotiable paper at a rate greater than

that allowed by law on loans has led to confusing and conflicting decisions.

Discount by a payee for a maker clearly is a loan and is so treated. The same

result obtains where a straw payee is interposed as a blind. Vickery v. Dickson

(1862, N. Y.) 62 Barb. 272. But when once the instrument reaches a payee or

other holder who is not subject to the defense of usury, the primary obligor

seems to have no concern with the rate at which such holder transfers the instru-

ment. Joy v. Diefendorf (i89i) i3O N. Y. 6, 28 N. E. 602; Campbell v. Morgan

(igoo) iii Ga. 200, 36 S. E. 621; Billingsley v. State Bank (1852) 3 Ind. 375.

More difficulty arises with the relation of the indorser and indorsee where the

rate of discount exceeds the permissible rate. The essence of a loan seems to

involve an obligation to repay on the part of the person receiving the present

consideration. Hence it is held that a transfer without indorsement (or a repay-

ment agreement dehors the instrument) is not subject to usury laws. Church-

ill v. Suter (18o8) 4 Mass. 156; Freeman v. Brittin (1839, Sup. Ct.) 17 N. 3. L.

191; Williams v. Reynolds (1856) io Md. 57. There is conflict where the
indorser assumes the standard indorser's obligation. On the one hand it is

argued that in selling a third party's obligation the character and responsibility
of the third party are as important as the time factor in effecting the rate;
that reimbursement is expected from the primary obligor, not from the seller,

whose undertaking is merely contingent upon non-payment by the former, and
that the transaction is therefore commercially a sale and not a loan. Durant v.

Banta (858, Ct. Err.) 27 N. J. L. 624; National Bank of Michigan v.
Green (1871) 33 Iowa, i4o; i Daniel, Negotiable Instruments (6th ed. 1913)
secs. 767, 768. Such is probably true of sales of paper in open market. Metro-
politan Loan and Trust Co. v. Schafer (ig96) 44 App. D. C. 356. But some
courts have refused to-consider any factor other than the indorser's assumption
of the obligation to repay. Such courts may treat the transaction as usurious
and apply the usual law of usurious loans. Ruffin v. Armstrong (1823) 9 N. C.
411; Cowles v. McVickar (1854) 3 Wis. 725. Or they may limit the amount
recoverable from an indorser to the amount paid to him plus legal interest.
This view seems to regard the transaction as a loan. Cram v. Hendricks (1831,

N. Y.) 7 Wend. 569; French v. Grindle (1838) 15 Me. 163; Braman v. Hess
(1816, N. Y.) 13 Johns. 52. Under this view the interesting situation is pre-

sented that the same transaction is practically considered either as a loan or
a sale, the interpretation given depending upon whether or not the primary
obligor pays the debt. Either of the latter two views seems desirable, in the
case of the ordinary rediscount by a payee for purposes of short-time finance.
In practice such a transaction is treated by both parties as a loan to the indorser.
The presence of a primary obligor is regarded in essence only as an additional

security by way of pledge, and as an indication of the probable source of reim-
bursement for the borrower's account. If the primary obligor does not meet

the paper, the normal expectation is to turn it back to the indorser, exacting
from him not the face amount, but the amount advanced plus interest. It seems

therefore that the true test as to sale or loan cannot be found in the formal
character of the transfer, but only in the practice or expressed intent of the

parties, and that the court in the instant case might well have found the
transaction to be a usurious loan.


