
CURRENT DECISIONS
ADmIxIsnTATE Iw-NoTARY PuBmc-DuTy To AscmErrN IDEaT.-The

plaintiff made a loan upon the security of a trust deed given by a third party.
The defendant, a notary public, took the acknowledgment of the third party,
certifying that such party was known to him to be the person whose signature
appeared on the deed. As a matter of fact, the signature was a forgery and the
person appearing was an impersonator. The defendant made the certificate on
the strength of a prior introduction and a short speaking acquaintance, which
were parts of the fraudulent scheme of the borrower. The plaintiff sued to
recover the money lost on his void security. Held, that he should recover, since
it was negligence for a notary to make a certificate based on mere casual
acquaintance. Anderson v. Aronsohn (i99, Calif.) 184 Pac. 12.

A notary must have personal knowledge of the party whose acknowledgment
he is certifying, or be satisfied beyond a reasonable doubt of his identity. 29
Cyc. iio2. The weight of authority is in accord with the principal case in
holding that an introduction by a third party does not put the identity beyond a
reasonable doubt. Hatton v. Holmes (1893) 97 Calif. 208, 31 Pac. 1131; State
National Bank v. Mee (913) 39 Okla. 775, 1,36 Pac. 758. On the other hand,
it has been held that such an introduction is sufficient if there are no other
circumstances to warn the notary. Howcott v. Talen (1913) 133 La. 845, 63
So. 376. The protection of the public justifies the majority rule, although its
operation under circumstances such as those of the principal case seems harsh.

ADmINsnA LAw-PoLIcE PoWER-HEALTH DETNTION OF DisFmsED PER-
soN.-The health commissioner of Omaha had isolated the petitioner during
treatment in order to prevent the spread of venereal virus, with which she had
been found to be infected. She sued for a writ of habeas corpus. Held, that
the writ be denied. Brown v.1 Manning (igip, Neb.) 172 N. W. 522.

The instant case is distinguished from the prior Iowa case of Wragg v.
Griffin (1919, Iowa) 170 N. W. 4oo, (I919) 28 YALE LAW JOuRNAL, 7o3, on the
ground that the latter case involved the detention of one suspected of disease
for examination, whereas in the principal case the petitioner had already been
found to be infected.

AGENCY-SALE To UNDIscLosED AGENT NOT A SALE TO HIS PRINCIHAL.-The

defendant authorized the plaintiff, a realty broker, to sell her land. Both the
plaintiff and the defendant failed to negotiate the sale to R and finally the
defendant sold the land to E who immediately conveyed it to R. The plaintiff
had no knowledge of the negotiations between E and the defendant; and neither
the plaintiff nor the defendant knew of the secret arrangement between E and R.
But the defendant learned that E was an undisclosed agent for R after she had
contracted to sell to E and before the time for conveyance. The plaintiff sued
for a commission, claiming that he was the procuring cause of the sale to R.
Held, that he could not recover. Ritch v. Robertson (i919) 93 Conn. 459, 1O6
Atl. 5og.

Recovery was denied because the plaintiff was not the "procuring cause" of
the sale; the principles of undisclosed agency were not applicable; even if,
in law, the sale was to P, the plaintiff, in order to recover, must adopt tht secret
method employed by R which was antagonistic to the defendant. The unique
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theory advanced by the plaintiff illustrates .the anomalous character of the com-
mon-law principles of "undisclosed principal." See Ames, Undisclosed Prin-
cipal--His Rights and Liabilities (igo9) x8 YAz LAW JoUNAL, 443; see a
situation closely similar to that in the instant case discussed (igIg) 28 ibid.,
575.

C ARRIERS-PAsENGE&-TRANsFEaNG To ANOTHER CAR.-The plaintiff was a
passenger on one of the defendant's cars and was obliged to transfer. She
alighted safely at the transfer point and had started to the place where she was
to await the other car, when the car from which she had just alighted jumped
the track and injured her. Held (2 judges dissenting), that the relation of
carrier and passenger continued at the time when she was struck. Feldman v.
Chicago Rys. Co. (i919, Ill.) 124 N. . 334.

Out of the relation of carrier and passenger arises the duty to furnish a safe
place to alight. Woods v. North Carolina P. S. Co. (19i7) 174 N. C. 697, 94
S. E. 469 (xg18) 27 YALE LAw JouRNAL, 559. But having alighted from the
street car safely at his destination, the special duties which the carrier owes a
passenger cease. Powers v. Connecticut Co. (igog) 82 Conn. 665, 74 AtL 931;
Street R. R. v. Boddy (igoo) i05 Tenn. 666, 58 S. W. 646. But if the journey
has not been completed and the passenger is still under the guidance of the
carrier, the duties arising out of the relation still continue. In the principal
case, the dissenting judges opposed the extension of these duties to situations
where the passenger was not under the care of the carrier nor at a place under
its control. It may well be doubted whether the majority of the court intended
to impose upon the carrier under these circumstances all the duties arising out
of the relationship of carrier and passenger which includes the duty to protect
the passenger from strangers. Cf. Clark v. Norfolk & Western Ry. (igg,
W. Va.) ioo S. E. 48o, "upra, REcET CAsE Noms, sub tit., CAaamas.

CoNFacT op LAws-APLIcATioN oF FoREIGN STAruTEs-RuLzs oF CoNmcr-
RuLrs OF CoNsTRucrION.-An action was brought in the federal court on a con-
tract made in Michigan for the lease of realty situated in New York. Both
Michigan and New York have statutes of frauds applicable to contracts of this
kind. A memorandum of the contract in suit complied with the requirements of
the New York statute but not with those of the Michigan statute. Held, that
under the New York decisions, which the court was bound to follow in the
construction of a local statute, the statute of New York was applicable to the
contract in suit and that the defence based upon the Michigan statute must be
overruled. Hotel Woodward Co. v. Ford Motor Co. (igig, C. C. A. 2d) 258
Fed. 3.

See CommENTs, supra, p. 329.

CONSqTIuTIONAL LAw-ADmIRALTy JuRisDIcioN AND STATE WoRE's Comc-
PENSATION AcTs-AcT oF CoNGREss op Ocr. 6, x917, NOT RoAcTivm.-The
Supreme Court of Louisiana had held that a stevedore engaged in assisting in
the unloading of a vessel was not within the jurisdiction of admiralty; also
that the Act of Congress of Oct. 6, 1917 (4o Stat. L. 385) amending the act
dealing with the grant of admiralty jurisdiction to federal courts so as to save
to "claimants the rights and remedies under the worklhen's compensation law
of any state" was retroactive and applied to this injury although it had occurred
before the passage of the law. Held, that this was error, since admiralty has
jurisdiction and the amendment is not retroactive. Peters v. Veasey (Dec. 8,
1919) U. S. Sup. Ct. Oct. Term, igig. Justices Brandeis and Clarke, dissenting.

This decision accords with the opinion in this case previously expressed in
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the Jomwmx. See for discussion CoMmENT (1918) :27 YAm LAw JoURNAL, 924,
952, discussing Veasey v. Peters (1g17, rehearing x918, La.) 77 So. 948. The
decision does not decide as to the constitutionality of the amendment though it
would appear that the two dissenting Justices at least hold it constitutional. See
COMMENT (1917) 27 YALE LAw Jo RNAL, 255; also (i919) 28 ibid., 281, 835.

CONSTITUTIONAL LAw-JuRy TRiAL-PEREMPTORY CHALLENGEs-JoIN' TRAL.--
The defendants were found guilty of a violation of the Espionage Act. The
Judicial Code (ch. 231, par. 287; U. S. Comp. St. par. 1264) provides that where
there are several defendants in one action,.they shall be treated as one "party"
and be allowed only the number of challenges allowed one "party." The trial
court ruled to this effect and the defendant appealed, claiming that this provi-
sion was contrary to the Sixth Amendment to the Constitution. Held, that the
ruling of the trial court was correct. Stilson v. United States (I919) 4o Sup.
Ct. 28.

The erroneous idea that parties have a "proprietary interest" in the jury
panel has long persisted. The Constitution of the United States does not confer
the privilege to challenge jurors, but only guarantees the privilege of a trial by
an impartial jury. United States v. Marchant (1827, U. S.) 12 Wheat. 480.
The number of peremptory challenges is regulated by statute but the trial judge
may grant additional challenges in his discretion. Schwartzberg v. United States
(1917, C. C. A. 2d) 24i Fed. 348. The principal case was clearly correct.

CoTPAcrs-ARMY AND NAvy-AuTomRTY oF COMMANDING OPPCER oF
UNITED STATES WARsHiP.-In January, I869, the appellant's grandfather depos-
ited in an American warship certain gold, for which the American consul had
receipted. The plaintiff alleged that this constituted a contract between the
United States and his grandfather. The commander of the warship, in April,
x869, returned the gold to one Arridando, supposed to be the agent of the
appellant's grandfather. The appellant contended that this payment was unau-
thorized and that the contract obligation of the United States still existed.
Held, that no such contract was created. Cartas v. United States (919) 40
Sup. Ct. 42.

At the time of this deposit there was a statutory penalty imposed on any
person in the Navy who received or permitted to be received, on board the
ship to which he was attached, any goods or merchandise for freight or sale,
except gold, silver, or jewelry for safe keeping, without the authority of the
President or the Secretary of the Navy. The court concluded that this statute
allowed the commander of a ship wide discretion as to the receipt of gold on
ship, and no contract with the United States would arise from the exercise of
this discretion.

CONTRAcTs-STATUTE OF FPAuDs-ORAL CONTRAcTS TO 3E PEmROxMED WrrHmN
A YEa.-The plaintiff brought an action of forcible entry and detainer. The
trial court found that the defendant was in possesion under an oral lease from
March i, i9i8, till March I, x919, which had been contracted sometime in 1917.
Held, that the plaintiff should have relief, since the finding was contrary to the
evidence, with a dictum that such a lease was not a violation of the one year
clause of the statute of frauds. Kelley v. Keley (I919, Iowa) 174 N. W. 342.

The Iowa code makes the usual exception of a lease for the term of one
year from the requirement that all contracts of interests in land be in writing.
Iowa Code 1897, sec. 4625 (4). But it is submitted that the contract in the
instant case should be unenforceable because of the requirement thpt all con-
tracts not to be performed in one year be written. The authority on this point
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seems to be divided. 2o Cyc. x98, notes I and 2. For the effect of allowing
the enforcement of such contracts, see (igxg) 28 YALE LAW JOUENAL, 4r8.

CoRRp0oltoNs - MuNiCPAL CoR0RAroNs - "DEWr" WITHIN THE, CONSTITU-
TiONAL PowER To CorRAcr.-The defendant city entered into a contract with

the plaintiff for the construction of a light and water plant, providing for pay-
ment in installments through a series of years after the contract was completed.
Held, that the effect of such contract is to create a present "debt," within the
meaning of the constitutional limitation to contract debts. MeRary Co. v. City
of Glennville (1919, Ga.) xoo S. E. 362.

This result was reached under the binding authority of former Georgia deci-
sions to the same effect. The weight of authority and reason, however, seems
in favor of a more liberal rule. I Dillon, Municipal Corporations (sth ed., i9ii)
sec. x96; Toomey v. Bridgeport (i9o6) 79 Conn. 229, 64 AtL 215.

EVIDENCE-ALICIOUS PROSECUTION-PROBABLE CAUSE-PREVIOUS CONVICTION
RE RsED.-The defendant initiated the prosecution of the plaintiff for the
offense of willfully and knowingly having intoxicating liquor in his possession.
The plaintiff was convicted in the city court but, on appeal to the district court,
the case was dismissed on motion of the district attorney. The plaintiff then
sued for malicious prosecution, setting out inter alia his conviction in the city
court. The defendant demurred, claiming that the declaration failed to allege
that the conviction was obtained by fraud, perjury, or other unfair or undue
means. Held, that the demurrer should be sustained. Kennedy v. Burbridge
(igig, Utah) 183 Pac. 325.

See COMMENTS, supra, p. 325.

EVIDENCE-PRESUmPTIONS-STATUTE OF SISTER STATES.-The plaintiff brought
an action to enjoin the foreclosure of a chattel mortgage given by him as
security for two promissory notes. According to the statutes of Wyoming,
the notes would draw 8 per cent. after maturity, but the notes were made pay-
able in Colorado. Held, as a dictum, that the statutes of Colorado should be
presumed to be the same as those of Wyoming. Wright & Co. v. Douglas
(1919, Wyo.) x83 Pac. 786.

The same rule holds in Kansas. Shattuck v. Chandler (1889) 40 Kan. 516, 20

Pac. 225. For a brief discussion of the point, see (i919) 28 YALE LAW JouR-
NAL, 694.

EXECUTORS AND ADMINISTRATORS-CLAIMS AGAINST ESTATE-THIRD PARTY
BENFxcrRIEs.-In consideration of a loan from her mother, the appellant's
testatrix promised that at the death of the latter the loan would be paid to her
brothers and sisters, the respQndents. Upon the death of the testatrix, the
respondents presented their claim, but the appellant executor refused to allow it.
Held, that the claim should be allowed. Hayford v. Dougherty (igig, Minn.)
174 N. W. 442.

In the above case the court found it unnecessary to decide whether or not the
respondents could sue on the contract as third party beneficiaries, because the
facts presented a claim within the meaning of the probate statutes. The bene-
ficiaries could not have recovered against the testatrix nor her executor on the
agreement. Jefferson v. Asch (1893) 53 Minn. 446, 55 N. W. 604. But the
court held that claims under the probate statutes were not limited to those
enforcible against the obligor during life. This construction of the statute
gives a just result. See also, Corbin, Contracts for the Benefit of Third Per-
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sons (i918) 27 YALE LAW JouRAL, ioo8; Anson, Contracts (3d Am. ed. by
Corbin, i919) ch. ix.

INSURANCE-CONSTRUCTON OF POLICy-"ACC[DENTAL MEANs."-The plaintiff
was the beneficiary of an insurance policy issued by the defendant, which
insured the deceased against death "effected solely by external, violent, and acci-
dental means." The insured had pricked a pimple on his lip with a scarf pin
and infection set in, and resulted in his death. Held, that the defendant was
liable. Business Men's Accident Ass'n v. Lewis (ig, C. C. A. 8th) 257 Fed.
241.

The decision agrees with that rendered in a previous case where the* facts
were almost identical. Lewis's E.xrecutrix v. Ocean Accident & Guaranty
Corp'n Lim. (x918) 224 N. Y. i8, i2o N. E. 818. In both cases the courts delib-
erately refused to analyse the language of the contract from a scientific view-
point, or to make distinctions of a philosophic nature, but adopted the interpre-
tation of the "average" man. It seems, however, that where the benefit of such
interpretation would be in favor of the insurer, the courts have been more apt
to be technical. See (x918) 28 YALE LAW JOURNAL, 193. The decision is in
accord with the general policy of interpreting doubts arising in the construction
of insurance contracts in favor of the insured. Cf. (1918) 27 ibid., 852.

MANDAMUS-JuDGEs-CERTICATE OF DISQUALIFICATION.-A trial resulted in
a verdict for the defendc.mt, which was set aside upon motion for a new trial.
The resiondent, then a practicing lawyer, issued a signed statement criticizing
the finding made by the court. The respondent later was appointed judge,
before whom the case came for the new trial. The relator, the plaintiff in the
above case, requested the respondent to certify his disqualification to sit in the
trial, upon the ground that he was prejudiced. Upon refusal, the relator made
an application for a writ of mandamus. Held, that it should be issued in order
to insure a fair and impartial trial. State v. Fullerton (I919, Okla.) 183
Pac. 979.

Though a novel use of the writ of mandamus, in the absence of a statute,
yet the court rightly allowed it in order to enforce a plain duty existing in the
respondent. For a further application of mandamus, see (i919) 28 YALE LAW
JOURNAL, 405, 838; supra, RECENT CASE NOTES sub. tit., MANDAMUS.

MARRIAGE AND DIVORCE-FRAUD--ANNULMENT BECAUSE OF UNCHASTITY.-The
petitioner married the respondent after being assured by her that she was chaste
and virtuous. After the consummation of the marriage, the respondent dis-
closed the fact that the prior representations as to her chastity were not true.
The petitioner abandoned her immediately and petitioned for an annulment.
Held, that his petition should be granted. Gatto v. Gatto (I919, N. H.) io6
Atl. 493.

The opinion of the court includes a thorough and extended review of the
cases bearing on the questions of law and policy raised in the principal case.
Many of these cases have been discussed in (915) '24 YALE LAW JoURNAL, 346;
(1916) 25 ibid., 258, 326; (1917) 26 ibid., I59, 5o6, 622; (1919) 28 ibid., 272,
287, 516; and see Spencer, Some Phases of Marriage Law (1915) 25 YALE LAW
JOURNAL, 58.

MONOPOLIES-SHERMAN ACT-REFUSING TO SELL TO CUSTOMERS WHO CUT
PaicE&-Colgate & Co. was indicted for an alleged violation of the Sherman Act
by reason of agreeing with its customers upon reasonable prices at which its
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products might be resold, and declining to deal with those who would not
maintain such prices. From a judgment sustaining a demurrer and quashing
the indictment, the United States brought error. Held, that the indictment was
properly quashed. United States v. Colgate & Co. (gIg, U. S.) 39 Sup. Ct. 465.

The case turns on the distinction between exercising one's own privilege not to
deal with customers who will not maintain prices and undertaking by contract
to prevent one's customers from exercising freely their privilege of reselling.
For a more extended discussion approving the decision of the court below, see
(igi) 28 YALE LAW JOURNAL, 505; also ibid., 7r4. An interesting ramification
of the same price maintenance method appears in B. V. D. Co. v. Isaac (i919,
C. C. A. 6th) 257 Fed. 7o9. See also Haines, Efforts to Define Unfair Competi-
tion (I9l9) 29 YALE LAW JOURNAL, I, especially i5ff.

TELEGRAPHS AND TELEPHONES-MISTAKE IN TRANSMISSION OF INSTRUCTIONS
TO AGENI--AMOUNT OF DAMAGES,-The plaintiff delivered a message to the
defendant telegraph company authorizing the plaintiff's agent to sell land at
$55. per acre. The telegram which was delivered to the agent read $50. The
agent entered into a written contract to sell, a provision of which was that if
the seller should default, $5oo. should be paid to the buyer as his damages. After
discovering the mistake, the plaintiff conveyed the land and sued to recover the
difference between the amount received and the amount he would have received
if the sale had been made at $55. Held, that the plaintiff could recover only $5o0.
as he was not "bound to convey except in the alternative." Western Union
Telegraph Co. v. Southwick (i919, Tex. Civ. App.) 214 S. W. 987.

For a discussion of the contractual relations of the parties in cases presenting
similar situations, see (1917) 26 YALE LAW JOURNAL, 252; (xi918) 27 ibid., 9ogI;
COMMENT, ibid., 932. See also Anson (3d Am. ed. by Corbin, i919) sec. 182,
note.

TORrs-NmSANCE-MORGUE IN RESIDENTIAL DismIcr.-The defendants estab-
lished an undertaking parlor in a residence portion of a city, using a house in
need of repair, without screens, and without proper sewer connections. The
plaintiffs brought an action to enjoin the maintenance thereof. Held, that an
injunction should issue. Goodrich v. Starrett (I919, Wash.) 184 Pac. 22o.

The court granted relief on the grounds that the state statute somewhat
widened the common-law definition of nuisance to include an interference with
the "comfortable enjoyment of one's property"; and that the dread of disease
and the depressing effect which resulted from the morgue, made out such an
interference. It seems that danger to health would alone justify the holding.
See (1917) 27 YALE LAW JOURNAL, 280. On the other hand, the ground of
depression and interference with the enjoyment of the plaintiffs' homes might
have sufficed. See ibid., 288. But a negro colony has been held not a public
nuisance. See (i919) 28 ibid., 517.

WORKMEN'S COMPENSATION-VOLUNTEEL.-The decedent operated two paint
mixers in the defendant's factory. A belt on-another machine Broke, and the
decedent volunteered to fix ft. Without orders and before he could be stopped,
he had put himself in danger and was killed. It was customary for employees
to repair machines only when ordered. There was no emergency which
required the defendant's act. His administratrix was awarded compensation by
the Industrial Commission. Held, that the award should be quashed. Mepaam
& Co. v. Industrial Commission (igig, Ill.) i24 N. E. 54o.

For other examples of injuries not arising in. the course of employment, see
(1917) 26 YALE LAW JOURN04 621; (1918) 27 ibid., 578.


