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WESLEY NEWCOMB HOHFELD-TEACHER

When a master-craftsman has laid down his tools for the last time,

there falls upon those who have worked with him and under him a
heavy loss-a loss too heavy to be realized at once. With increasing
realization comes a need for expression, for some tribute, however
inadequate, to the memory and to the work of the master who is gone.
To that end this number of the JOuRNAL has been given: to some pre-
sentation of Professor Hohfeld's contributions to the working science
of the law, to some development of his analytical methods in their
practical application, to some study of the evolution of that Law to
which he devoted his life, to some indication of the problems which
confront us to-day in carrying on the work which lay closest to his
heart: accurate, adequate adaptation of our law to the changing needs
of this society in which and for which it exists.'

Something has been written in these pages of Professor Hohfeld as
a scholar, and as a writer. But it does not seem fitting that a number

'The joURNAL here expresses its regret that continued ill health has as yet

prevented Professor Morris R. Cohen, of the College of the City of New York,
from completing the study on The Philosophy of Legal Method which he had
planned to publish in this number in commemoration of his friend.

[795]
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such as this, edited by men who were his colleagues or his students,
should be without some appreciation of his work as a teacher of the
law.

He was no common teacher. "A man for the upper third"---quite
so-sincerely, frankly so. Each man must do his work in that way in
which he best can do that work. "Hoh" taught the upper third-and
he taught them.

He had little of that grace in putting forth his thoughts-or meeting
men-which makes for general popularity, for quick, unthinking
so-called corniprehension. His approach was neither light nor facile.
Perforce his appeal was largely limited to those who by temperament
and training could and would see something of the full depth of his
learning and the power of his mind.

And to them he did appeal.. Under him one was led step by step,
With sure solemnity, into the presence of the Law, in all the majesty
of its great system; the Law-a growing, constantly adjusting whole-
inconsistent, it may be, as mankind is inconsistent, yet ever glorious in
freeing itself from inconsistencies. To have the vision lifted beyond
the little point at hand, out of the single "field" staked off as "Bills
and Notes" or "Equity"--carried up into the high places, to look out
over the whole land, hills and valleys, ploughed land and fallow, spread
out in its wonder-this was the inspiration to be had in Hohfeld's
classes. It was to be had in all his classes, to be had increasingly from
year to year, as one's own eyes were opened, one's perception schooled.
But most of all did it await "Hoh's" students in the Conflict of Laws.
There, amid the conflicting claims of varied jurisdictions, the nature
of the Law grew clear-to him, to us-; there, out of chaos came per-
spective; there, and there only, it has seemed to me, could a man see
Hohfeld's mind trace out again the path of his own deepest thinking.
There, working over what was, for sound theory, practically uncharted
ground, he fought his way out of the inconsistencies of current
doctrine, seeking the explanation which explained; and found it-
doubted, examined it-tested, tried, and fortified it, till. it stood, four-
square, complete. There-still unwritten-was his greatest single
individual contribution; still unwritten-but given to his students.
And it was amid the conflict of the laws that he worked out in their
completeness the massive outlines of his jurisprudence. It was in that
crucible of conflict that his fundamental concepts took their final shape;
only When tested there do they dawn in all their import upon the mind.
Hohfeld-teacher! There was the triumph of his teaching.

And so it was he led us up on to the height. Much-so dishearten-
ingly much-was, even at the last, too vast, too far, too unfamiliar to
be grasped in its detail; but the height, once gained, the vision, once
seen, was not to be forgotten.

It was no easy climbing. "Hoh" was. no believer in the royal road.
He had scant sympathy for mental laziness or physical, for scattered
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energies or surface-thought, for what he used to call the small and
common coin of legal learning. But for any who came seeking, keen-
eyed and earnest, he was a willing guide. And as an opponent in dis-
cussion he was in some ways generous to a fault. Let a man object,
let a man fight the conclusion, let a man bend his every energy to the
attack-"Hoh" grudged him, in class-room or office, neither time nor
labor nor occasion.

Such teaching bore its fruit. Some students, as we have come to
know since Hohfeld's death, he filled with reverence such as few men
dream even of inspiring. And ever increasing comes testimony from
his students of the value of his rigorous training: value in practice-
value in their thinking and their doing.2

His teaching bore its fruit. The "upper third" is not the whole.
That there should be in his classes those who did not, could not-and
some, indeed, good men, who would not-understand: this was to be
expected. It was to be expected that these men should not love him.
And with his sickness creeping on him, Professor Hohfeld grew at
times impatient of ununderstanding, carried over at times into class-
room intercourse the discipline to which in his own mental work he
had so drilled himself. And that grace which makes such things pass
off as nothings, the gift we call a way with men, he did not have.

He was a lonely man-perhaps for lack of that same way with
people. Perhaps, too, we owe much to that loneliness,. much of his
depth, much of the huge breadth of the foundations of his thought.
Night after night it took him back to the office, in which he had worked
through all the day, to work again, read, think, amidst a tangle of
books and papers, long past the hour of closing. It is hard to recall
a night when, looking out as my day closed, I did not find his office
window bright.

But welcome as a student was who came into his office, it is not in his

'Hohfeld's method, Hohfeld's. faith, and much of Hohfeld's personality speak
in the following lines from the close of his first paper on Fundamental Legal
Conceptions: " . . . It might be difficult at first glance to discover any essential
and fundamental similarity between conditional sales of personalty, escrow trans-
actions, option agreements, agency relations, powers of appointment, etc. But
if all these relations are reduced to their lowest generic terms, the conceptions
of legal pover and legal liability are seen to be dominantly, though not ex-
clusively, applicable throughout the series. By such a process it becomes possible
not only to discover essential similarities and illuminating analogies in the midst
of what appears superficially to be infinite and hopeless variety, but also to
discern common principles of justice and policy underlying the various jural
problems involved. . . . An indirect, but very practical, consequence is that
it frequently becomes feasible, by virtue of such analysis, to use as persuasive
authorities judicial precedents that might .otherwise seem altogether irrelevant.

In short, the deeper the analysis, the greater becomes one's per-
ception of fundamental unity and harmony in the law." (913) 23 YALE LAW
JouRNAL,, 59. The italics are the present writer's.
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office that one's memory pictures "Hoh"; but in his class-room, there
behind the desk-in his class-room when some man had interposed a
question. There he sits, crouched somewhat forward on the desk;
his black-haired eagle-face seems set with anticipation of the clash of
views, his heavy shoulders tense, for all their student's stoop,--there
he sits, silent through several seconds. You too grow tense for the
struggle; but as you watch his eyes, you thrill with a dawning wonder,
almost awe-slowly, alone, you see him climbing up into the mountain,
to see this little question set out against the background of the whole,
to look again upon the body of the Law as one,--and signal down to
you the way to join him.

K.N.L.

BUILDERS' BONDS AND MATERIALMEN

In cases where a building contractor gives to the owner and obligee
a surety bond securing the performance of the builder's contract and
protecting the owner against the liens of laborers and materialmen,
there is a good deal of apparent conflict as to whether or not the
laborers and materialmen are beneficiaries of the contract and can
maintain suit against the bondsmen for sums due them from the con-
tractor. If they can sue at all, it is clear that they must sue as third-
party beneficiaries of a contract to which they themselves are not
parties. The question, on which the seeming conflict exists, is as to
whether or not they are in fact third-party beneficiaries.

In the recent case of Forburger Stone Co. v. Lion Bonding & Surety

Co. (1919, Neb.) 17o N. W. 897, the question was decided in favor
of the materialman, three judges dissenting. The facts seem to be
that the defendant surety company bound itself to the owner and
obligee to see that the building contractor should perform all of his
duties to the owner, one of these duties being that he should pay all
claims for labor and material. It was expressly provided in the bond
that the surety should be notified of any act on the part of the principal
that might involve loss to the surety, immediately upon knowledge of
such an act coming to the owner or his supervising architect. No
notice of this sort was ever given to the surety, and yet the court held
that the materialman could maintain suit.

The rule that a third-party beneficiary can enforce a contract made
for his benefit is too well established to need reaffirmation.' This is
true whether the third party is a donee2 or is a creditor of the promisee.3

See Corbin, Contracts for the Benefit of Third Persons (Tg18) 27 YALE LAw

JOURNAL, ioo8.
2Scaver v. Ransom (I918) 224 N. Y. 233, i20 N. E. 639; In re Edmundson s

Estate (1918) 259 Pa. 429, 1O3 At. 277.
'Lawrence v. Fox (I859) 20 N. Y. 268.
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Even in England and in Massachusetts the supposed rule to the con-
trary. is greatly modified by exceptions and by relief in equity.' Hence
it is not necessary to determine in the present case whether the
materialman is a donee or a creditor of the obligee in the bond, except
for the purpose of determining whether or not he is a beneficiary at
all.

So far as appears, the obligee in the bond was the owner of the
premises, and such owner owed no debt to the materialman. The
building contractor did owe such a debt, but he is not the obligee.
Presumably the materialman had a statutory power to file a lien upon
the building and so the owner was under a correlative liability to have
his property rights greatly limited by such a lien; but this does not
mean that the owner owed any duty to the materialman or that the
latter was a creditor (or obligee) of the promisee. This fact does
show, however, that the owner had an interest of his own to protect
when he obtained a promise of the surety to see the materialman
satisfied. The existence of this interest in the obligee causes the case
to be governed by the rules applicable to creditor-benficiaries. 5 It
makes it certain that the materialman is not the sole beneficiary.

If the materialman is not the sole beneficiary, is there any reason for
holding that he is a beneficiary at all? It is believed that there is very
slight reason. A third party's right as a beneficiary may be based
upon one of two things: First, he may have the legal right, even
though he is not a promisee and gave no consideration, because the
contracting parties intended him to have such a right. Secondly, he
may be given such a right, even though the contracting parties did not
intend it, on the ground of general convenience and in order to avoid
circuity of action. It is upon the first that the rights of a cestui que
trust are based, as also are the rights of any sole third-party beneficiary.
It is upon the second that the rights of creditor-beneficiaries frequently
depend, although it is always quite possible for the contracting parties
to have the interests of the third party in mind and to intend him to
have a legally enforceable right.

In the case of a builder's bond do the contracting parties intend to
confer a legal right upon the materialman? In some instances there
are statutes expressly requiring such a bond for the benefit of laborers

'See (1918) 27 YALE LAW JoUmRAL, io26, and comment on The Collection of
Royalties from the Sub-Assignee of a Copyright (gIg) 28 ibid. 259.5Observe, however, that the agreed performance by the promisor will not be
the satisfaction of an obligation owed by the promisee to the beneficiary, a
requirement once insisted upon by the New York courts. Vrooman v. Turner
(1877) 69 N. Y. 28o; Durnherr v. Rau (x892) 135 N. Y. 219, 32 N. E. 49. It
will merely protect thepromisee from the exercise of the materialman's power
of filing a lien, terminating the promisee's 'liability to a damaging decrease in
his property rights.
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and materialmen.6 These, however, are no doubt all cases where the
obligee is the United States, a State, or a municipality, the statute
being passed because the mechanics' lien laws give to the laborer or
materialman no lien upon public buildings. If there is no such lien,
the obligee has no interest to protect; and if the materialman is men-

tioned in the bond at all, he must be a sole beneficiary and the obligee

must have intended him to have a legal right. Even where there is no
such statute and where the obligee has an interest to protect, the bond
may be so worded that the duty of the obligor to the obligee can be

fulfilled only by the obligor's making a payment direct to the third
party.' Such a wording is evidence of an intention to confer a legal
right upon the third party.

In the principal case there was no statute like that above mentioned,
the materialman had security by virtue of his power to file a lien, and
it does not appear that the wording of the bond required a payment
by the surety direct to the materialman. Under these circumstances
it requires a strong effort of the imagination to suppose that the owner
had any philanthropic intention of conferring a legal right upon the
materialman against the surety. It seems much more probable that he
took the bond solely for his own protection and that it was immaterial
to him what means the surety used to fulfil its duty to him.8

Should the materialman be allowed to sue on the ground of general

convenience and to avoid circuity of action? No dogmatic answer

seems justified, but there are strong reasons for the negative. The

court should not compel the surety to pay the materialman, when there
were other ways in which the surety could perform its contractual
duty to the owner, and especially when, as here, such payment to the

materialman would not be a fulfillment of the surety's whole duty to

the obligee.9 To do so would force the surety to do more than his

contract required, while at the same time leaving him quite open to

another suit by the owner.

'Federal Statutes, 30 Stat. L. 9o6, ch. 218; 33 Stat. L. 811, ch. 778; Equitable
Surety Co. v. McMillan (1913) 234 U. S. 448, 34 Sup. Ct. 803; Illinois Surety
Co. v. Davis Co. (1916) 244 U. S. 376, 37 Sup. Ct. 614; Calif. Code Civ. Proc.
sec. 1203; Carpenter v Furrey (1goo) 128 Calif. 665, 61 Pac. 369; Ind. Rev. St.
1881, secs. 4246, 4247.

7 Such was the case of Lawrence v. Fox, supra, where Fox promised Holly to
pay Holly's debt to Lawrence. See also Ochs v. Carnahan Co. (i9o8) 42 Ind.
App. 157, 8o N. E. 163.

"Standard Gas Power Corp. v. New England Casualty Co. (1917, N. J. Ct.
Err.) ioi AtI. 281, noted in (1917) 27 YArE LAw JOURNAL, 274; Lancaster v.
Frescoln (19o2) 2o3 Pa. 640, 53 Atl. 5o8; Parker v. Jeffery (1894) 26 Or. 186,
37 Pac. 712. See contra, Ochs v. Carnahan Co., supra.

"It must be admitted that the fact that the obligee will also have an action
against the surety for breach of contract is not in itself a sufficient reason for
denying an action to the materialman. But cf. National Bank v. Grand Lodge
(1878) 98 U. S. 123.
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Even if all doubts as to whether the materialman is a beneficiary of
the contract should be resolved in favor .of the plaintiff (and in the
case of many surety bonds it may properly be so resolved), the decision
in the present case ought still to have been against him. His right was
in any case a conditional right, the condition being that notice of the
principal's default be given to the surety.10

It is said by the court that "the rights of laborers and materialmen
to be paid for their labor and material are 'fixed' when they have
faithfully performed the labor or furnished the material; and no
failure of the contractor thereafter can invalidate the rights so fixed."
Metaphorical language is always dangerous to exact reasoning; here
trouble lies in the use of the word "fixed." It conceals all distinctions
between a "power" and a "right" and between conditional rights and
unconditional rights. Suppose that A sells goods to B for a price
payable after B's ship comes in,"1 or after peace is declared, or in case
it rains before June i. The legal relations of A and B are "fixed" in
the sense that offer and acceptance are complete and rights exist. The
goods belong to B, and A has a conditional right to payment. Neither
party has a power of revocation. Yet A can maintain no suit until
another operative fact occurs, viz. the ship comes in, or peace is
declared, or rain before June. If the operative fact constituting the
condition is a voluntary act by A himself, he may be properly described
as having a power. In the present case, after a default by the principal,
the owner would have the power of creating a right in himself against
the surety by giving notice; and the right of the beneficiary, "fixed"
though it may be in the sense of irrevocable, is still conditional upon
notice being given. It is true that after a beneficiary acquires a right,
whether conditional or unconditional, the obligee cannot discharge it
by some subsequent act ;12 but the dissenting justice is quite right in
saying that the third party must take fhe contract as it was made: if it

" It does not appear that the words of the bond expressly describe notice as

a condition precedent to the duty of the surety. They may merely take the form
of an express promise by the owner and obligee to give such notice. While an
express promise is quite different from an express condition, it is very reason-
able in the present case to imply a condition-that is, to infer that the parties
intended that the fulfilment of the owner's promise to give notice should be a
condition precedent to the surety's duty to pay. Even if the defendant were
not a surety the inference from the words here used should be the same. We
do not need to rely upon the doctrine that a surety's contract is to be most
strictly construed in his favor. Of course, if the bond expressly described
notice as a condition, there is no room for inference or construction.

'See Gray v. Gardner (1821) 17 Mass. I88. See on the whole matter the
study by the present writer, supra, p. 739.

"West Duluth v. Norton (1894) 57 Minn. 72, 58 N. W. 829; School Dist. ex
rel. Koken Iron Works v. Livers (1899) 147 Mo. 58o, 49 S. W. 5o7; Doll v.
Crume (894) 4r Neb. 655, 59 N. W. 8o6; Equitable Surety Co. v. McMillan
(913) 234 U. S. 448, 34 Sup. Ct. 803.
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was without consideration he gets nothing; if it was voidable for
infancy, insanity, or fraud, it is voidable as against the third party ;'
if the contract is vitiated by mistake of fact the third party acquires
no right ;14 if the contract was illegal and void as to the promisee it is
no less so as to the third party;"5 and if the promisor's duty is
expressly or impliedly conditional the third party's correlative right is
likewise conditional. 8

There is no hardship whatever to the materialman involved in these
rules. He has given no consideration for the surety's promise. He
sold his goods in reliance upon the credit of the building contractor
and upon his statutory lien. If these have depreciated in value, this
was a risk he consciously assumed. If he has any right against the
surety on the bond, it comes to him "by a sort of unexpected grace."
If it is subject to some difficult condition, nothing is being taken from
him; his gift is merely of less value than it might have been. He
should not look his gift horse in the mouth. This is true even though
the plaintiff was clearly intended as a beneficiary. A fortiori is it
true if he is suing merely to avoid circuity of action by a sort of sub-
rogation to the right of the obligee against the defendant. It makes
absolutely no difference whether the third party is able to fulfil the
condition or not. The legal relations constituting the contract were
indeed "fixed" before he ever saw the document. He must take it as
he finds it.

A. L. C.

TAXATION OF CAR COMPANIES DOING INTERSTATE COMMERCE

The drain on public finance, caused by the state's increasing partici-
pation in the social and industrial development of the present period,
has exerted a tremendous pressure on the states to discover new sources
of taxation. The vastly augmented amount of personalty, particularly,
has engaged the earnest attention of the tax gatherer. Particularly has
this gentleman's attention been directed to the property of foreign

"Arnold v. Nichols (1876) 64 N. Y. 117; Jenness v. Simpson (191o) 84 Vt.
127, 139, 78 AtI. 886; Cohn v. Kock (1iS8) 56 Ia. 658; Crowe v. Lewin (1884)
95 N. Y. 423; Dunning v. Leavitt (8i81) 85 N. Y. 30; Green v. Turner (1898,
C. C. E. D. Wis.) So Fed. 41.

" Crowe v'. Lewin (1884) 95 N. Y. 423; Stevens Inst. v. Sheridan (1878, Ch.)
30 N. J. Eq. 23; Rogers v. Castle (1892) 51 Minn. 428, 53 N. W. 651; Episcopal
Mission v. Brown (1894) 158 U. S. 22, 15 Sup. Ct 833.

"National Surety Co. v. Kansas City Brick Co. (igo6) 73 Kan. 196, 84 Pac.
1034-

" Jen-ness v. Simpson (igio) 84 Vt. 127, 143, 78 At. 886; Osborne v. Cabell
(883) 77 Va. 462.

'The late Professor W. N. Hohfeld referred to the ambiguity in the use of
the concept "property" in the following language: "A second reason for the
tendency to confuse or blend non-legal and legal conceptions consists in the
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owners located in the state, and to that engaged in interstate commerce.2

but as much of this property is necessarily without permanent location
in the state, a method had to be invented to reach the ambulatory
property of carriers of all kinds. The question immediately arose as
to how much "property" should and could be taxed. When would
that line be reached beyond which the tax would be an unconstitutional
burden on interstate commerce? To what methods would the courts
assent?

Some requirements had already been formulated and still persist.
The same tax must be levied on both domestic and foreign "property."
The tax levied must bear some plausible relation to the amount of pro-
tection extended by the state. Only property within the state's limits
may be taxed.8 Yet the state may tax the intangible value created by
what is called "the organic relation of the property in the state to the
whole system."' But states cannot tax "property" both as part of a
system and as separate pieces of tangible property where the combina-
tion tax exceeds the "unit" rule value.5

Various methods of determining valuation by proportional calcula-
tion have been attempted in order to increase the maximum revenue
obtainable and still act within the limits defined by law. Such varied-
and often inharmonious-modes have been tested by the courts
empirically without blanket approval of any one in particular, judicial
pttention having been focussed on the result achieved. The form of
the legislative enactment has been regarded as immaterial; the results
obtained have been made the test as to whether the method adopted
was a valid exercise of the state's power.6

ambiguity and looseness of our legal terminology. The word "property"
furnishes a striking example. Both with lawyers and laymen this term has no
definite or stable connotation. Sometimes it is employed to indicate the physical
object to which various legal rights, privileges, etc., relate; then again-with
far greater discrimination and accuracy-the word is used to denote the legal
interest (or aggregate of legal relations) appertaining to such physical object"
(1913) 23 YAME LAW JOuNAL, 16.

'American Refrigerator Transit Co. v. Hall (1898) 174 U. S. 7o, 19 Sup. Ct.
599; Union Refrigerator Transit Co. v. Lynch (1899) 177 U. S. 149, 20 Sup. Ct.
631.

'Discussion of when chattels are, for purposes of taxation, considered within
the borders of a state may be found in Beale, The Situs of Things (1919) 28
YALE LAW JOURAL, 525.

'Adams Express Co. v. Ohio State Auditor (1897) 166 U. S. i85, 17 Sup. Ct.
6o4; Western Union Tel. Co. v. Taggart (1896) 163 U. S. x, 16 Sup. Ct. io4.

'Meyer v. Wells Fargo & Co. (1912) 223 U. S. 298, 32 Sup. Ct 218. See
infra for discussion of the "unit rule."

"'A state tax is invalid, whatever its form, if, in effect, it lays a direct burden
upon interstate commerce; and . . . . conversely, a state tax is valid, however
measured, or. . . whatever its form, which may be fairly held to be a tax on
the property of the company, whether tangible or intangible." Willoughby, Con-
stitutional Law, 723.
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Many states have adopted the so-called "unit rule." This is taxing
a corporation doing interstate business according to the relation which
the "property" or, ordinarily, track mileage within a given state bears

to the entire "property" or mileage. This first calculation of the
relative quantities of "property" obviously results in a ratio, showing

what fraction of the corporation's total assets the state concerned may
tax. Suppose a railroad company controlling one hundred miles of
track has forty miles in state A and sixty miles elsewhere. State A
may collect its tax on forty one-hundredths of the railroad's assets.
But there remains a second operation: applying the ratio to the total
assets. And first it must be determined what those total assets are;
what shall be taken as their measurement. What is the base to which
the ratio, when obtained, is to be applied.? In regard to railroad, tele-
graph or express companies, the gross receipts have been found a

satisfactory base.7 Capital stock has also been sustained.8 Capital-
ization is of course no certain measure of taxable value, but it has been
found acceptable when limited by the reasonableness of the tax in

amount as the ultimate test of its validity. And some states have
applied the track mileage ratio, when obtained, to the true value of
the "property," tangible and intangible. Methods of computing this

true value vary greatly ;9 but it would seem, if carefully calculated, to
be the fairest base obtainable.

But when applied to car or equipment companies, whose property is

continually in and out of the state, the track mileage rule is likely to

fail, regardless of which of the above bases is employed. So a recent
decision of the United States Supreme Court,10 Union Tank Line v.

Wr ight (1919) 39 Sup. Ct. 276, over a vigorous dissent has held

this "unit" method, where the ratio was applied to the "value"
of the property of such a company, to be a violation of the "due

process" clause, and also a burden on interstate commerce. Georgia,
in this case, imposed a tax upon the entire value of the car company's

property at the ratio which the number of miles over which its cars had

the privilege of operating in the state bore to the total mileage over

'Adams Express Company v. Ohio, supra.

' Western Union Tel. Co. v. Taggart, supra. The Arkansas statute was upheld

even though it did not exact any limitation as to the maximum amount of tax.

St. Louis S. W. Ry. v. State of Arkansas (1914) 235 U. S. 350, 35 'Sup. Ct. 99.

This was provided for by the Kansas statute (Lusk v. Botkin (1916) 24o U. S.

236, 36 Sup. Ct. 263) enacted after the tax on total capital stock not measured by
the property in the state had been held invalid in Western Union Tel. Co. v.
Kansas (igiO) 216 U. S. I, 30 Sup. Ct. i9o.
'The exact mechanics of determining the assets vary with the states, but an

effort is always made to include the value of "intangible property," "good will,"
"franchise," etc.

"For a more complete statement of the facts, see RETrr CASE NoTEs,
p. 826, infra.
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which its car might run. 1 The result was that fifty-seven cars, the
average number constantly used in Georgia in the taxable period, cars
which cost $47,00, were taxed as $291,ooo. Certainly the number of
miles of track in the state over which these cars might run offered no
reliable clue to either the value or the number of the company's cars
operated therein. With this form of tax in force the inequality is
manifest between a state with small mileage but heavy car traffic and a
state with extensive mileage but little used by car or equipment com-
panies.

A vigorous dissent in the instant case was based on an apparent
departure by the majority from what had hitherto been the leading car
company decision, Pullman Palace Car Co. v. Pennsylvania. 2 The
court in that case seemingly approved the track mileage method. Yet
a careful study of the opinion shows that the mode of assessment was
not judicially passed on at all. The court was only called upon to
determine whether such property was taxable. True, the mode of
arriving at the tax might have been a ground for invalidity, but since
the result happened to be reasonable in that instance, the point was not
specifically adjudicated. The language used indicates, however, that
the tax was regarded as one upon the average number of cars used in
the state.'3

When the tax has been measured by the average amount of "prop-
erty" used within the state, it has been generally upheld."4 And as
applied to equipment companies, this method is, as taxation goes, very
fair. To be sure, equipment companies have but little "property,"
permanently locating in any taxing state, but roving cars may be
averaged on a basis of car-days, spent within the state, and an average
struck at which it is hard to cavil.

While in the course of time, then, less and less unscientific modes of
assessment have been devised, still the validity of the taxes is even
to-day in many cases haphazard, and dependent upon the chance results
obtained. The tendency appears to be, however, in the direction of
sounder, more scientific action.

Connecticut, along with several other states, has lately taken the lead
with an economically sound and legally sustainable statute, 5 the result

"Georgia Civil Code, sees. 989, 990, IO3I.
"Pullman Palace Car Co. v. Pennsylvania (i8go) 141 U. S. _i8, ii Sup. Ct.

876.
"As stated by Mr. Justice Gray at p. 26: "The route over which the cars

travel extending beyond the limits of the State, particular cars may not remain
within the State; but the company has at all times substantially the same
number of cars within the State, and continuously and constantly uses there a
portion of its property; and it is distinctly found, as matter of fact, that the
company continuously, throughout periods for which these taxes were levied,
carried on business in Pennsylvania, and had about one hundred cars within the
State."

"American Refrigerator Transit Co. v. Hall, supra.
'Conn. Rev. St. 1918, sees. 1379-83.
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of an expert investigation. 6 By the Connecticut method, the tax on
an interstate car company is levied upon that portion of the gross earn-
ings which the ratio of miles run by the cars in Connecticut bears to the
total interstate car-mileage. This is in lieu of all other taxes.17  This
would seem to give a nicer ratio even than car-days; not only in the
base does going value find consideration, to fix the total taxable assets
of the company; but in the ratio-for car mileage obviously bears a
close relation to the amount of the going value which is derived from
the use of cars in the taxing state.

All of the objectionable features of the other schemes are hereby
eliminated, except the difficulty of administration, which could be
alleviated by the requirement of adequate statistical information from
the companies. Gross earnings are an equitable measure of the total
fixed and going value of the "property." And the number of miles
traveled in a state would seem to be a fairly accurate indication of the
benefits, protection and business derived from the state.

THE LAW DETERMINING THE NATURE OF A TRANSACTION AS CIVIL OR

COMMERCIAL

In most of the countries of continental Europe and of Central and
South America the law merchant has not been absorbed by the general
law of obligations and is codified to-day in commercial codes which
exist side by side with civil codes. This fact makes it frequently
necessary to distinguish between a civil and a commercial transaction.
The importance of the difference may relate to the jurisdiction of
courts or to the substantive law that is applicable. To illustrate: Liti-
gation relating to commercial transactions must be brought in some
countries (for example, France) before special courts. Or a contract
that is entered into by several parties may impose upon such parties a
joint liability if the contract is governed by the provisions of the civil
code, and a joint and several liability if it is controlled by the provisions
of the commercial code. From the standpoint of the conflict of laws
also, one rule may be applicable to a civil obligation and another to a
commercial obligation. Where a contract is made in one country and
suit is brought upon it in another, the problem may arise therefore
which law shall determine the nature of the transaction as civil or com-
mercial.

A decision of the Court of Appeals of Milan of July I, 1914, sug-
gests that in so far as the question concerns the substantive law that is

16Report of the Special Commission on Taxation of Corporations (1913) in

accordance with Public Acts of Conn. 1911, ch. 283.
' Conn. Rev. St. 1918, sec. 1386. When such taxes are levied in lieu of all

other taxes, courts usually sustain them. Cudaly Packing Co. v. Minnesota
(1918) 246 U. S. 450, 38 Sup. Ct. 373.
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applicable it is to be governed by the law of the place where the con-
tract was entered into. Polar v. Gioia, Foro Italiano, 1914, 1, 1326.

The problem may arise under the following conditions: (i) it may
arise in a state in which no distinction is made between civil and com-
mercial transactions; (2) it may be presented in a state in which such
a distinction exists only in the internal law, inclusive of the jurisdiction
of courts; (3) it may come before the courts of a state whose internal
law recognizes such a distinction and whose conflict of laws applies
different rules to civil and commercial transactions. In (2) and (3)
the question may relate to the jurisdiction of courts or to matters of
substantive law.

Whenever the question comes before the courts of a state belonging
to class (i) the problem is free from difficulty. A judge of the United
States, for example, would simply ascertain the rule governing con-
tracts in the conflict of laws. If the law of the forum prescribes
the law of the place of making or the law of the place of performance,
the judge will apply the law of contracts' of such state. In case the
foreign law has two rules of internal law, one of which relates to civil
contracts and the other to commercial contracts, the judge would select
the rule applicable to the particular case. The law governing the con-
tract would in the nature of things determine also the character of the
obligation as civil or commercial.

The answer would be the same, so far as the application of sub-
stantive law is concerned, if the problem came before a judge sitting
in a state belonging to group (2), for it is obvious that the distinction
made by the internal law of the forum between civil and commercial
transactions has reference only to transactions within the state. If
the law of the forum should require commercial transactions to be
brought before special tribunals, it would apply, however, to all cases
brought before the courts of the state. The distinction between civil
and commercial transactions would affect in this case not the sub-
stantive rights of the parties, but only the jurisdiction of the local
courts, which is subject to the law of the forum. The courts and
writers are practically agreed on this point.2

'If the law of the forum sanctions the renvoi doctrine it would incorporate
the foreign law inclusive of its rules of the conflict of laws. See The Renvoi
Theory and the Application of Foreign Law (igio) io CoLumraA L. R v. igo-2o7;
327-344; The Renvoi Doctrine in the Conflict of Laws (918) 27 YArx LAW
JOUNAL, 509-534.

'Cavaglieri, La distinzione fra atti civili e commerciali e la legge che la
determina. (igio) 29 Il diritto commerciale, 35-36; Fedozzi, II diritto pro-
cessuale civile internazionale, 328, 526, ff.; Grasso, Principii di Diritto internaz-
ionale publico e privato, 279; 1 Lyon-Caen & Renault, Trait de droit commercial
(4th ed.) no. 183.

One or two authors would apply the law governing the substance of the act.
2 Calvo, De droit international (5th ed.) 394; 1 Diena, Trattato di ,diritto
commerciale, 72-73.
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The problem becomes more difficult in a state whose law determines
civil and commercial obligations by different rules in its system of the
conflict of laws. Suppose, for example, that "capacity" to contract
is governed by the national law of the parties as regards civil contracts
and by the law of the place of contracting as regards commercial con-
tracts." The Court of Appeals of Milan argued that inasmuch as the
character of the obligation as civil or commercial concerns the sub-
stance of the obligation and the substance and effect of obligations are
subject to the lex loci contractus, the latter law should be controlling to
determine whether a given transaction falls within the one or the other

.category. Most of the authors appear to approve this view.4  Others
are of the opinion that the question should be decided in accordance
with the test laid down by the law of the forum. Two theories have
been advanced in support of the view last mentioned. One is that of
Lyon-Caen & Renault 5 who regard the distinction between civil and
commercial acts as closely connected with the public policy of the
forum. It is difficult to see, however, in what respects the adoption or
incorporation on the part of the law of the forum of the distinction
made by the lex loci contractus would be contrary to "pure morals,
or abstract justice" or "would be of evil example, and harmful to its
own people, and therefore inconsistent with the dignity of the govern-
ment whose authority is invoked," 6 or would violate in other respects
paramount interests of the forum. The distinction does not rest upon
any considerations of policy so vital to the forum that the latter must
decline on that ground to incorporate the foreign law. This is
admitted by most of the foreign writers.7 Some of them favor never-
theless the application of the law of the forum on the ground that the

'This is the situation in Italy where the parties have different nationalities.
Article 6 of the Preliminary Dispositions of the Civil Code provides that the
capacity of persons shall be regulatgd by the law of the state to which they are
subject. As regards commercial contracts, Article 58 of the Commercial Code
governs, which provides that "the form and the essential requisites of com-
mercial obligations . . . are governed, respectively, by the laws and usages
of the place where the obligations are created." The term "essential" requi-
sites is understood to include "capacity." Anzilotti, Rivista di diritto internagion-
ale, 1914, p. 611; I Diena, op. cit., 138; I Vivante, Trattato di diritto commer-
ciale, no. 21.

'Asser & Rivier, Elements de droit international privi, no. 92; 2 Calvo, op. cit.,
394; Grasso, op. cit., 279 f.; Olivi, Manuale di diritto internazionale publico e
privato, 8o3; Surville & Arthuys, Trait6 de droit international privW (6th ed.)
no. 446. Cf. also I Diena, op. cit., 67 ff.; Diena, Sulle legge che determina il
carattere civile o coinmerciale degli atti giuridichi, 35 Rivista Italiana per le
scienze giuridiche, 361.

ai Lyon-Caen & Renault, op. cit., no. 183.
'Stafford, J., in Morrisette v. Canadian Pacific Ry. (9o4) 76 Vt. 267, 56

Atl. ilo2.
'Cavaglieri, op. cit., 39; 1 Diena, 6I.
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question concerns the qualification of a legal transaction. s These
authors accept the view first propounded by Bartin9 now professor at
the Ecole de Droit of Paris, which is known as the "theory of qualifi-
cations." Although the problem in the conflict of laws thus raised has
given rise to a great deal of discussion, no agreement has been reached
with regard to it. Indeed the very nature of 'the problem remains yet
to be clearly defined. The discussion embraces a large number of
what, for want of a better term, may be called "preliminary ques-
tions" in the conflict of laws. The following are some of the principal
instances. Shall the internal law of the forum or some "foreign" law
be applied in the conflict of laws in determining (i) what the nation-
ality or domicil of a party is; (2) whether given property is movable
or immovable; (3) which of different jurisdictions is the lex loci con-
tractus in the case of a contract made by correspondence; (4) whether
a given act is "civil" or "commercial"; (5) whether the rights of
the surviving widow fall under the law of husband and wife or under
the law of inheritance; (6) whether a particular transaction involves
(a) a question of "substance" or of "procedure," (b) a question of
"capacity" or of "form?"

A discussion of Bartin's theory and the various objections that have
been raised thereto cannot be undertaken in this place, nor can all of
the preliminary questions above mentioned be adequately dealt with
here. As regards civil and commercial transactions it is quite apparent
that the internal law of the forum must control. In the absence of
international conventions on the subject each country must determine
all questions in the conflict of laws in accordance with its own sense of
justice and convenience. All rights and duties are upon strict analysis
created by the law of the forum.10 Where some of the operative facts
are in another state or country the conflict of laws of the forum may
annex the same consequences to the acts as are attached thereto by
the internal law of the state where the acts occurred. Whether it Uill
do so or not does not depend upon the will of the foreign state but
upon the forum's own sense of right.

In the case under discussion the Italian rule of the conflict of laws
prescribed that the capacity of the parties should be governed, as
regards civil contracts, by the law of the state to which such parties

'Cavaglieri, op. cit., 5o; Anzilotti, Rivista di diritto internazionale, 1914, p.
614; Anzilotti, IL principio deli" autonomia dei contraenti nei rapporti fra l'art
9, delle disposizioni prelininari al Cod. Civ. e l'art 58 di Cod. di commercio,
22 Diritto commerciale, 3o.

'Bartin, De limpossibiliti d'arriver a [a suppression d6finitive des conflits
de lois (1897) 24 Clunet, 225, 466, 72o. Reprint in Etudes de droit international
priv4, I if., under title "La thiorie des qualifications en droit international
privg."

See, to this effect Hohfeld (i9go) 9 COLUMBI& L. REv. 496, 520, 522, note;
Cook (1918) 28 YALE LAW Jou NAL, 67-71.
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belonged by nationality; and as regards commercial contracts, by the
lex loci contractus. By the "national law" or "the law of the place

of contracting" the Italian law understands the internal law of the
foreign state to the exclusion of its rules of the conflict of laws.1 In
other words, it selects the rule of law that shall govern the case, relying
solely upon its own judgment, without reference to the views enter-
tained by the foreign legislator. In so doing it takes an attitude which
is sound from the standpoint of theory and which is in conformity
with the requirements of practical convenience.' 2 If this is the inter-
pretation of the Italian rules of the conflict of laws it would seem to
follow a fortiori that in the determination of the preliminary question
upon which the application of the foreign law depends,--whether the
transaction is civil or commercial-the Italian legislator must have had
reference to the distinction made by his own law.

E. G. L.

ACQUISITION OF DOMICIL IN EXTRATERRITORIAL COUNTRIES

After great and protracted difficulty in finding either legal or factual
justification for the doctrine, the English courts in the case of Casdagli
v. Casdagli (1919, H. L.) 12o L. T. Rep. 52, have finally come to the
conclusion that an Englishman can establish a domicil in a country
granting extraterritorial rights to foreigners. The case is doubly
interesting in that it brings the English law on the point into harmony
with conclusions reached some time since in the American courts, and
in that the development of the doctrine shows strikingly the influence
which the jurists sometimes exert on the decision of cases in the courts.

This so-called "extraterritorial domicil" first came up for discus-
sion in Maltass v. Maltass,' where Dr. Lushington, relying on the
famous case of The Indian Chief, expressed the opinion that "every
presumption was against the intention of a British Christian volun-
tarily becoming domiciled in the dominions of the Porte," because of
the "total and entire difference of religion, customs and habits." But
the decision there went off on the ground that under treaty provisions
an Englishman's will made in Turkey might be good. The question

11Cass. Rome, Jan. i9o6, and App. Rome, Dec. i (io6), 34 Clunet, 1205.

(1910) 10 COLUMBIA L. Ray. 197 ff., 205 ff.; (I918) 27 YALE LAW JOURNAL,

511 ff., 524 ff.
(1844) 1 Rob. Eccl. 67.

" (i8oo, Eng. Adm.) 3 C. Rob. 12. Lord Stowell's language was: "In the

western parts of the world alien merchants mix in the society of the natives;
access and intermixture are permitted; and they become incorporated to almost
the fullest extent; in the East, from the old times, an immiscible character has
been kept up; foreigners are not admitted into the general body and mass of the
society of the nation; they continue strangers and sojourners as all their fathers
were."
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was not presented for direct decision until In re Tootal's Trusts," a
case involving an Englishman's domicil in China, in its relation to a
legacy duty. Justice Chitty there decided that the establishment of
such a domicil was an impossibility. His grounds were four: (i) that
domicil was a concept of law, the ,relation which the law creates
between an individual and a particular locality or country, and that
existence of a domicil of choice was an inference which the law drew
from the fact of a man voluntarily fixing his sole or chief residence
in a particular place with the intention of continuing to reside there
for an unlimited time; but (2) that a British community in an extra-
territorial country is not such a locality or country; (3) that an extra-
territorial country is neither a sovereign territorial power nor a
colony-for which reason the doctrines of Anglo-Indian domicil were
inapplicable; and (4) that the immiscible nature of Oriental and
Occidental races raises a strong factual presumption against any
individual's intention to become domiciled in such a country.

Since that case,--and that of Abd-ul-Messih. v. Farra,4 which fol-
lowed it-the question has been twice before courts in the United
States, and both times resulted in the opposite conclusion. Both cases
concerned the establishment of a domicil in China.

In In re Young John Allen5 Wilfley, J., put his decision on the
ground that an extraterritorial country is-under a fiction-"prej
sumed" to be the territory of the country enjoying extraterritorial
rights, and that the doctrine of immiscibility is to-day no longer
applicable. He also adopted the arguments of Piggotte and Hall :7
that ordinary domicil implies subjection to the territorial law; that the
lack of this element in a domicil in an extraterritorial country does
indeed make it anomalous, but that expediency demands its recognition.

In the second case, Mather v. Cunningham,8 the Supreme Court of
Maine adopted in the main the theory of delegated authority first
advanced by Huberich.9  judge Spear there casts the law into a new,

(x883) 23 Ch. D. 532; ixi Clunet, 85.

'(888, P. C.) I3 A. C. 431; cf. also The Derfflinger (No. 1) (1916) 1 Br. &
Col. Prize C. 386, in regard to commercial domicil.

' (i9o7) i Am. J. INT. LAw, i029.
'Extraterritoriality, 228, 230, 232, 233. Piggott also maintains that "locality"

and "community" are interchangeable terms. A community must be a com-
munity which inhabits a country or a definite locality. Undue importance ought
not to be attached to the word.

TForeign Jurisdiction of the British Crown, 184-186.
(1911) 1o6 Maine, 115, 75 AtI. 323.
(igo8) 24 L. QUART. REV. 44o. His theory is that the law regulating the

personal status of a man must be that of the governing power in whose dominions
his intention is permanently to reside, or must be so recognized and established
by that governing power as to be in fact the law of the land. The personal law
of nationality of the privileged foreigners operates, within the territory of a
country granting extraterritorial rights, only by the consent of the territorial
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sane mold: an American citizen can acquire a domicil in an extra-
territorial country according to the ordinary principles of domicil,
unless as a matter of express legal prohibition it be made impossible
for him, in his position, to acquire such a domicil.10 Now, with the
case of Casdagli v. Casdagli, in the House of Lords, the rule of In re
Tootal's Trusts is wholly overthrown, and the English law brought
into line with the American. The opinions in this latest case have
developed no new theory as a foundation for the decision; they follow
closely the line of reasoning in Mather v. Cunningham. But the ques-
tion is again on the carpet; and the old query recurs: what is the
soundest theoretical justification for the undoubtedly sound rule?"'

Any discussion must necessarily rest on one's conception of the
nature and function and content of the legal concept domicil. It seems
clear at the outset that "domicil" enters into the law of any given
forum in at least three ways which, though related, are nonetheless
distinct. (i) On the one hand "domicil" is the generic term for
certain sets of facts which call into operation certain of the forum's
local rules of law. In what county of this state shall a partnership
be taxed ?12

(2) On the other hand, domicil "determines jurisdiction": local,
and international,--and, indeed, under our Constitution, interstate as
well."5 In its effect on local jurisdiction domicil perhaps belongs

sovereign, and therefore becomes a true part of the local law. Hence the acquisi-
tion of a domicil in such a country is governed by the same principles of law as
the acquisition of a domicil in other countries.

"Judge Spear seemed to have in mind the possibility that the United States
might pass a law to prohibit American nationals from becoming domiciled in
extraterritorial countries. To make such a reservation express seems, however,
to give it undue and misleading stress: misleading in that it may suggest a differ-
ence between acquisition of this and that of any other sort of domicil. Rules
of private law, in this or any other matter, give way to those of public law; and
there is no more occasion here than in any other matter to qualify the statement
of a rule of private law by such a self-evident exception.

'A very useful article by Dickinson, The Domicil of Persons Residing Abroad
under Consular Jurisdiction, may be found in (yg91) 17 McH. L. REv. 437, dis-
cussing and criticizing, with an excellent review of the authorities, the Court of
Appeal decision in Casdagli v. Casdagli, which the instant case reverses. Cf.
also (1918) 34 L. QuART. REv. 196.

" In American states the question of "local" rules of law and their validity
must of course include that part of the local law which is derived from the
federal Constitution. It is a part of the law of each state, with respect, for
instance, to taxation, that it shall not deprive a person of his property without
due process of law as determined by the Supreme Court. With this limitation,
the argument in the text applies to each of our states equally as if they were true
sovereign powers.

'Here again, the federal Constitution at first sight complicates the application
of the argument to our states among themselves. This is, however, only super-
ficial. For recognition of judgments obtained in other states, though compulsory
upon a forum under the full faith and credit clause, is nevertheless a true pro-
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primarily in the first class; it involves local rules only; the question
is: are the facts such as under our local law give this court power to
hear and determine and by its finding to bind the parties, throughout
this state.' 2 The plaintiff is suing for divorce: is he "domiciled"
here? Shall we entertain his suit?

But domicil in its effect on international jurisdiction is a horse of
another color. Another, a foreign forum has acted, heard and decreed.
Were the facts on which it "took jurisdiction" such that we shall
refuse retxamination of the issues, admit the foreign decree as an
operative fact which fixes legal relations before this court of ours?
When that forum divorced this man for itself, did it divorce him for
us too?13

(3) And finally, domicil enters the law as a test for determining
what body of foreign local rules the forum shall in a given case adopt
and apply to regulate a given situation: "what law governs the admin'
istration of personal property?"

In these considerations there is nothing new. But a restatement
of them serves to bring out a point sometimes overlooked: that in
each case domicil represents a state of facts to which the forum in
settling a cause either does or does not attach legal consequences;
that the question of whether any legal consequences at all are to be
attached by that forum-i. e., of whether the facts constituting "domi-
cil" are, in the forum, operative facts-is a matter for the forum itself
to determine; as is also, necessarily, the question of what any such
legal consequences shall be. And as a corollary to these things: that
it is for the law of the forum, and for that law only, to decide exactly
what those facts may be which make up this domicil to which the legal
consequences are to be attached.14 And this if it be sound, is believed
to offer a satisfactory explanation, in theory, of the rule of Casdagli v.
Casdagli and the American courts.

The forum is to determine what facts are operative, and what the
operation of those facts shall be. To be rational, that determination
must proceed along the lines of some policy. If that policy can be
found, and can be shown to cover the acquisition of domicil in "extra-

vision of the law of each forum. So also is any denial of the power to recognize
such a "foreign" judgment, as where it has been rendered by a court which has
acted against a defendant without due process of law. And within the border-
land, where recognition depends on "comity," it is obvious that the individual
law of each state determines the recognition or non-recognition of the foreign
action, as operative under the local law. Cf. also 28 YALE LAw JoURNAL, 67,
579.

"It is assumed in this paper, for convenience, that the same set of facts which
in a given forum constitute domicil in one of its aspects constitute it likewise in
all. But it will be observed that any forum may apply the term to cover different
sets of facts according to the consequences sought to be attached: e. g. that
"domicil" for purposes of international jurisdiction may require facts additional
to those required to make up that "domicil" which gives local jurisdiction.
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territorial countries," just as it covers normal cases of acquisition of
domicil, then the normal rule to which the policy has given rise should,
in the absence of peculiar difficulty, be applied here as elsewhere.
What is the policy?

Why do we ever determine legal relations, property or personal, by
domicil? For instance, in the conflict of laws? Why do we not apply
in every case the local law of the forum? Surely by statute or judicial
determination the forum has the power to apply its own local rules
throughout, if it so desires, and to make its determination in accordance
with that local law binding and effective within its own territorial limits.
If the forum ever looks to foreign rules to determine, e. g. the distri-
bution of a decedent's personal property, it is because of conceptions-
independent or inherited-of the forum's own convenience; and because
of the forum's own idea of the justice of the case. A man's life is
normally spent, his children normally brought up, his and his family's
social relations normally shaped in the society in which he has his
permanent home. It has therefore seemed wise to our fathers to
standardize this fact, to turn over to that society-inter alia-the decis-
ion of whether his family should be dissolved by divorce. This,
through ideas of justice. So an English forum will refuse to enter-

tain a husband's suit for divorce, where the plaintiff has his domicil
outside of England. But to enforce the rule, there must be some way
of knowing where that permanent home is located. For convenience's
sake then, in order to apply its own rule, the forum fixes a party's
domicil: at the place in which he takes tip residence facto et animo.15

That is, the forum defines the operative facts which make up domicil.
Given these operative facts, the legal consequences attach, and attach
by the law of the forum. What are these facts? Residence in some
state's territory, first; and second, a certain intention; no more. Once
these two are determined to exist, what difference does it make whether
the permanent home turns out to be Oregon or China?

Some courts have felt it necessary to examine further, into whether
the person concerned had, by the law of the place of residence, acquired
a domicil there. Some writers have felt that such inquiry must be
made, because domicil was a relation created by law between a person
and a particular locality or country, or between a person and the law
of a state or country, and therefore not to be acquired until that law

" It is not desired here to take up the question of just what manner of intention

a person must have, in addition to the fact of residence, in order to acquire a
domicil of choice. It is enough that in any one forum an intention of some
one definite content is required. Whatever the particular requisite content of
the animus may be, it is solely the animus and the factum which are operative
facts. All else-personal interests ini the locality, social relations-of which
relation to the local law is but one phase--"inherent" miscibility or immiscibility,
are facts merely evidential to prove the animus, and of little value when, without
reference to them, the animus is clearly shown.
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recognized the relation. Such views are believed to be unsound. So
far as domicil has meaning in the law, it is believed, as indicated above,
to be rather a creation of each forum, wholly a means (well or ill-
chosen) for regulating, according to justice and convenience, suits
which deal with people resident outside the forum. The convenience
is believed to lie for each forum largely in the fact that the other
forums of the Anglo-American world employ this same means to this
same end; and the. justice is believed to be found, if at all, in the con-
ception that it is fair to regulate a man's affairs and relations accord-
ing to the ways of the society in which that man has taken up his life for
good and all, the ways according to which he may perhaps be taken
to have shaped his mind and expectations. But such shaping of the
individual's expectations follows-normally, in fact,-quite irrespec-
tive of whether or not he has by the local law of his residence acquired
a domicil there, as that law understands domicil. And surely when
the forum chooses the existence of "domicil" as a test of the applica-
bility of certain rules, the "domicil" in mind is the concept known to
the forum, "domicil" as understood by the forum's law.

Why, then, should the forum vary from its general test when that
test shows the domicil to be in a country which recognizes extraterri-
torial jurisdiction? If a man has in fact made his permanent home in
such a country, then the facts rebut presumptions of immiscibility, and
the reasons for regarding that country as the party's domicil apply.
Nor does there appear any inconvenience, practical or theoretic, in
applying the rules of law of such a domiil,--the dispositive pro-
visions. Here is a case, let us say, of a sort which the forum feels
it fair to regulate in this standardized fashion, according to the usages
of the place of a man's permanent home. That permanent home has
been determined. What are the usages there? That again is a ques-
tion of fact. Shall we call witnesses to testify to customs-customs,
which are hard to observe, and harder to formulate in words? Again
the process of standardization is employed: customs, certain funda-
mental ones of them, are found crystallized in the local law of the
country; these crystallized customs are more readily found, more
easily understood, more general of application than the others. These
we shall apply.

But suppose that by the local foreign law an alien residing-even
permanently-in the country, is subject in such matters to his law of
origin, or nationality, or whatnot. Here is the point of objection for
those who require for domicil a relation of the law of the country to
the individual concerned. The only answer is found on the one hand
in the reasons advanced above for referring to the lex domicilii at all,
and on the other in the law's general policy of standardization. A
man's expectations are shaped by what happens to his fellows in the
community in which he lives: as he sees estates distributed, as he
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sees marriage about him in the making and the unmaking, so-if the
case for domicil be sound at all-he molds his thoughts as to his own
property and family. And the normal man is not a lawyer, nor
learned in that law of aliens which-on the books-would refer his
own case to the rules of his place of origin. Therefore the forum
should indulge no such reference, but should apply the rules amid the
operation of which that man has lived-

But suppose, again, that there is a whole community of aliens, living
unto themselves governed, apart from the general law, in civil or
even in criminal matters, by rules of their own? Here falls the case
of an extraterritorial community. The test above described is applic-
able. The larger society itself recognizes the smaller; to the little
society of foreigners it delegates the power to govern themselves, by
rules in accordance with those of their home country; and such rules
the greater society incorporates as its own law for members of the
little society. And the rules whose operation the member of the extra-
territorial society sees in their effect around him, which represent his
expectations, are these incorporated rules.1 6

The dispositive provisions of the local law of the "extraterritorial
domicil" are therefore to be found first, and broadly, in that portion of
the greater society's law which, as regards the members of the little
society, makes a blanket incorporation of the little society's own rules;
and second, exactly and for specific application, in those rules of the
little society itself for the disposition of property, etc., which it has
made (or had made for it) in accordance with the laws of its home
country.

It is believed, therefore, that every reason, practical or theoretic, of
convenience or of fairness, which makes for the recognition of any
foreign domicil, and for reference to its local laws to determine an
individual's legal relations before the forum, makes equally for like

"It will be observed that the conclusion here reached will not be affected even

if one follow Dickinson (ubi supra, note Ii) in his rejection of the theory of
delegated authority. The expectations are the same, and their standardized
expression (and basis) is the same, whether such expression derive its legal
force from the local territorial sovereign, or the national sovereign at home.

It may be objected that this solution leads necessarily to renvoi in one or the
other of its two forms: that the forum is referred to the country granting
extraterritorial rights, only to be thrown back upon its own law; or else to be
bounced still further, into the law of whatever country the community belongs
to, of which the individual in question is a part. This is in practice true. So
few of the cases are reported, so little of the law under which those enjoying
extraterritorial rights actually live, is available in definite form, that the forum
must almost necessarily examine the law of the home country as evidence of
what the law of the group in question is. But none of the difficulties of the
renvoi doctrine are here involved. There is no question that what is being
sought is wholly and solely the local dispositive rule of the group; and the
reference on to the home law is solely for purposes of evidence.
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recognition of and reference to the law of an "extraterritorial domicil."
And it is believed that the same holds true equally of the recognition of
domicil in an extraterritorial coufitry, in regard to any other of the
aspects of domicil.

S. T. YEN

K. N. L.

NOTES IN PASSING

Perhaps nowhere in the law is there a problem more perplexing to
theory, nor one where the decision of a case reflects more sensitively
the theory on which the court proceeds, than the matter of the limita-
tion of actions. In Garabedian v. Avedisian (1919, R. I.) 105 Atl.
516, the court, after some discussion of conflicting authorities, declared
its view that "a judgment is not a contract in any proper sense of that
term, and that the rule by which statutes of limitation are tolled by a
new promise or part payment does not apply to judgments." Suit
had been brought on a judgment more than twenty years after it was
rendered, but less than twenty years after certain part payments.
Recovery was denied.

Why, when a new promise is made, to pay an old contract claim,1

does the statute start to run anew from the date of the new promise?
This seems to be the effect of such a promise, whether or not the
statute has already run so as to be a bar. But does suit lie on the old
claim or the new? On this the courts conflict. If Massachusetts is
sound, in holding the new promise made after bar to be enforceable
only according to its own terms2 -then we are dealing here not at all
with a "revival" of an old obligation, but with the creation of a new
and different one. It is the new promise, not the old, which (up to the
limit of the old debt) measures the incidents of the promisor's new
duty; the existence of the unpaid debt is merely something in the
nature of consideration: one sort of inducing cause for a promise,
of a sort which makes the latter binding. In simpler language: an
old, unpaid debt, whether barred or not, plus a new promise, are the

operative facts which create a new duty on the promisor, a duty
measured by the new promise. This is believed to be the sounder
explanation of the results obtained. And it is believed to be good
policy, to allow these facts-unpaid debt and new promise-to create
such a new substantive duty to pay.

This leads, indeed, to something of an anomaly in our law: a power
in a debtor to confer on his creditor (e. g. after the statute has run)

1 It is not desired to discuss here whether part payment has this operation

because it implies a new promise in fact; it is assumed, for convenience' sake,
that the same principles apply to both forms of "removing the bar of the
statute."

'Gillingham v. Brozwn (1goi) 178 Mass. 417, 6o N. E. i22.
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a new right,--to the payment of money,--withotit the creditor's desire
or consent.3 But surely such a power is no more anomalous than a
right which is "an existing continuing cause of action, without any
remedy to enforce it"; under which theory the debtor is still admitted
to have the peculiar power, by acts done out of court, and wholly with-
out connection with the suit, and constituting no estoppel, to "waive"
the procedural bar of the statute.

To be sure, our courts have on constitutional law points and in the
conflict of laws, pretty much-though by no means consistently-com-
mitted themselves to the theory that the statute "goes only to the
remedy."'  But it will be observed that the theory here advanced leaves
that position, in those fields, untouched. It is immaterial here, e. g.,
whether the running of the statute under the local law of the contract
leaves a "right" still in existence to be "recognized and enforced" in
another forum; and immaterial whether a change in the statute of
limitations touches only the remedy, and so does not impair the obliga-
tion of contracts. It is here intended to deal solely with the effect of
a new promise; and to advance the proposition that such new promise
leaves the old debt exactly where it found it, but creates a new enforce-
able duty of its own. If remedy is still available, in any forum, on the
old right, sue on it, by all means; if not, sue on the new. The decision
in the instant case was wholly sound: the judgment was not revived,
nor the statute on its limitation "tolled" by part payment; twenty
years have passed, suit on that judgment no longer lies. But, had the
part payment been made within, say, the last two years, would not
suit have been good, if laid on a new parol promise, supported by the
unpaid judgment debt?

A plebiscite postponed to the future always bears the seed of future
conflict. Rarely, if ever, has an agreement for a plebiscite to be held
at some future time worked satisfactorily. A recent instance is typical
of the impracticability of such devices, unless every term and condi-
tion of their execution is specifically agreed upon when the plebiscite
itself is. At the end of 'the war between Chile and Peru of 1879-1883,
Chile occupied, among other Peruvian territory, the provinces of Tacna
and Arica. Article 3 of the Treaty of Peace of Ancon of 1883 pro-
vided that Chile was to continue in possession of these Peruvian
provinces for ten years, at the end of which time a plebiscite was to be
held to determine the final sovereignty, Peruvian or Chilean, of the
provinces, the country winning the plebiscite to pay the other ten
million Chilean pesos or Peruvian soles, as the case might be. The

' But cf. the situation of the heir of a decedent; or in some jurisdictions, of a
trustee appointed without his knowledge.

'See (gx8) 27 YALE LAW JOURNAL, I078; (gIg) 28 ibid. 492.
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parties were to agree at some later time on a protocol fixing the
detailed terms of the plebiscite. Since 1892 Peru has endeavored,
without success, to secure an agreement on the terms of the protocol.
On one ground or another, Chile has thwarted the effort to reach an
agreement on these terms, even resisting the submission to arbitration
of irreconcilable proposals and counter-proposals. In the meantime,
it is charged that Chile has undertaken a consistent policy of Chilean-
ization, by suppressing Peruvian schools, churches and newspapers,
and by ousting Peruvian citizens and introducing Chilean immigrants
by the thousands. No agreement having yet been reached as to the
terms of the protocol, the result is that no plebiscite has been held to
this day; Chile, remaining passive, still occupies the provinces in ques-
ton; Peru is nurturing a profound hatred against Chile because of
what she considers Chilean perfidy, and at any moment the peace of
the South-American continent may again be disturbed. Only military
weakness has prevented Peru from vindicating by force of arms what
she deems her "rights." The principal difficulties that proved irrecon-
cilable involved the questions as to who were to be allowed to vote,
old inhabitants or recent immigrants, and who was to control the ballot
boxes-factors deemed of some importance by the countries concerned.
From this illustration, it will be apparent that among a homogeneous
population a plebiscite postponed for a few years must practically
always conceal some plan to unduly influence the prospective vote by
duress or other device. Unless the exact terms on which the plebiscite
is to be held are fixed simultaneously with the agreement for the
plebiscite itself, the omission is almost certain to lead to future con-
flict.

People sometimes do common enough acts at most inopportune
moments. Take, for instance, the stopping payment on a check, as
in Hunt v. Security State Bank (i919, Or.) I79 Pac. 248. A check
was received by the drawee bank in the mail, the account looked into,
and the check stamped "Paid," and placed upon the spindle. Then
the drawer appeared, to stop payment. The cashier "hesitated-seemed
nonplussed." Well he might. Then he firmly grasped the wrong
horn of the dilemma, and remitted to the correspondent bank. The
court held that the processes above described were merely preparation
for payment; that the check was not paid before actual entry of
charge and credit on the books. There is little reason to quarrel with
the decision. The normal mode of "payment" of a check is by mere
transfer of credits; some one point in the process may properly be
fixed, for certainty, at which the payment happens; and that selected
in the instant case, of formal entry on the books, seems fully as
desirable a one as can be found.
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A recent judgment of the English Privy Council in a prize case,
The Palm Branch (1918, P. C.) I2O L. T. Rep. ioi, has decided some

novel points of prize law never before adjudicated. In that case, a
cargo of cocoa owned by neutrals on a British ship destined to Ham-

burg was seized at Liverpool early in the war. The cargo was insured

up to 97% or so by German underwriters, who paid as for a total

loss. The cocoa having been sold, the neutral owners instituted a

claim to recover the proceeds. This claim was denied,--notwithstand-
ing the fact that the original seizure was unlawful, as affecting neutral

property,--on the ground that from the moment the enemy under-

writers paid the loss property in the goods passed to them and the

original owners in prosecuting the claim acted merely as trustees for

the real owners, the underwriters. To reach this conclusion the

President of the Prize Court found no precedent, but reasoned on

principle, supported by examples of early prize affidavits which

required the claimant to show thatthe goods claimed were at the time

of seizure and are at the time of claim not enemy owned. This burden

the claimant in the instant case could not meet. A somewhat anal-

ogous result may be found in the law of replevin, in that a defendant

can defeat recovery by pleading title in a stranger, not only at the

commencement of suit but at the time of trial.5 It is admitted that

title to goods in the hands of a prize court may pass, and by a change

in the political status of the owner goods, which were neutral when

seized, may become enemy goods." In a previous case, the antithesis
of the instant case had been presented.7 There goods of the enemy

were seized as prize after they had stranded in England. The claim of

the neutral underwriter to recover them was denied, on the ground

that, having paid the loss after the seizure, his title was subject to the

previously acquired claims of the captors. It had long been the rule

of English prize courts to disregard intermediate liens on captured

vessels or cargo, by way of pledge or mortgage, whether in favor of

enemies, neutrals, or nationals.8 The legal status of enemy insurers

of neutral cargo who acquire by subrogation rights of ownership in

such cargo is now distinguished from that of contractual lienors.

A man raises the figures of a check, leaving untouched the written

words which correspond. Under the N. I. L. sec. 17 (x) where there
is a discrepancy between words and figures, the former prevail. Is

"Bolander v. Gentry (1868) 36 Cal. 105.
6 The Schlesien [1916] P. 225.

The Gothland [1916] P. 239, note.
"The Ariel (1857, P. C.) ii Moore P. C. 11g; The Miramichi [1915] P. 71;

The Odessa [igi6] i A. C. 145.
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the check-raiser a forger? The tendency of the few cases, as illus-
trated anew by Mclntosh v. State (I919, Ga.) 98 S. E. 555, is to hold
that he is not. "To be the basis for a prosecution for forgery the
alteration must be a material one"; and to be material, "the change
must be such that it would affect the legal liability of the parties in an
action on the instrument." This being the law of criminal prosecu-
tion, save for one dissenting voice in Kentucky, the question arises
whether, if the alterer himself should later sue on the altered instru-
ment, for the original amount, the courts would deny of applicability
of N. I. L. sec. 124 to defeat his recovery: "Where a negotiable instru-
ment is materially altered without the assent of all parties liable
thereon, it is avoided ..

Varium et mutabile semper-judicial comity is an elusive thing;
and nowhere more so than in the recognition of ex parte decrees of
divorce. Since Haddoick v. Haddock9 the effect of the full faith and
credit clause on such decrees has become difficult to state. So much
is sure, however: that there will be few of them which the courts of
another state are forced to recognize against their will. Still, most
states have judged certainty in marriage matters to be of importance,
and have inclined to recognition-through comity-where possible.
One can see reason in the chief exception : that the other party to a
marriage so "dissolved" shall be given due protection by the courts of
the state of which that party is a citizen; and most cases denying
recognition have done so at the instance of a citizen thus aggrieved.

But In re Grossman's Estate (1919, Pa.) io6 Atl. 86, brings out the
fact that such denial may proceed on other-and, it is believed, much
less tenable-grounds. Husband and wife, in Pennsylvania, entered
into a valid agreement for a separation, in which the wife renounced
all rights in her husband's estate. The husband thereupon, after a
short visit in Nevada, procured a divorce, returned, and remarried.
After his death his second wife set up a claim to the widow's exemp-
tion in his estate; her claim was contested only by the children of her
husband. The divorced wife was not in the case at all. But the
court showed that the Nevada judgment could not affect the rights of
the first wife in Pennsylvania, if the courts there cared to refuse it
recognition; and concluded from that that the decree "was void so far
as it affected the rights of the parties" in that state; or again, that
it was "of no effect in this commonwealth." The right to claim
widow's exemption belonging exclusively to the one wife recognized as
such in Pennsylvania-she had renounced it-the second wife must
fail. It would thus seem that such a decree is void in that state not

' (igo6) 201 U. S. 562, 26 Sup. Ct 525.
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only as against the other spouse, but also as against any heir of the
divorcee; and it is a fair inference that this is true of Pennsylvania
property, regardless of the citizenship of the heir. But it is submitted
that respect for the decisions in another state, and the need for cer-
tainty, throughout the country, in all matters relating to marriage,
should on sound policy prevail to prevent any person from contesting
the decree,--except at the most an aggrieved spouse who, because of
domicil or for some other reason, stands under the protection of the
forum's laws.

"The lower rank of people," it will be recalled, "who were always
fond of their old common law, still claim and exert their ancient
privilege" in the matter of the beating of their wives. "So great a
favorite"--candor compels us to admit that these words stand a little
farther down the page--"is the female sex of the laws." It was
some time back that Blackstone wrote,10 and even then, some creatures
of a politer age had begun to doubt the wisdom of the sturdy rule of
old. But, praise be, even to-day they are not all dead who love their
common law, as witness the fact that Burroughs v. Crichton (March
31, 1919, App. D. C.) 6o N. Y. L. J. 530 (May 13, 1919), could
come before the courts. The plaintiff brought suit to recover because
the defendant surgeon had falsely induced him to submit his wife to a
dangerous, and as the event proved, fatal surgical operation; "which
he would not have done, had the defendant told the truth." It did
not appear that the wife did not consent to the operation, nor that it
was unnecessary, nor unskilfully performed. The court sustained a
demurrer to this count, on the ground that the husband did not have
absolute control over the person of his wife, as over his chattel. It
will be recalled that the right for loss of consortium is fading;" that
married women are no longer protected from the weary burdens of
owning property or bringing suit, nor from the dangers of contracting,
nor even, in some states, of the polls. And now the instant case: our
wife is not our chattel! Whither are we tending? Is the female sex
no more the favorite of our laws?

20 1 Commentaries, *445.

"Feneff v. New York Central etc. R. R. (igog) 2o3 Mass. 278, 89 N. E. 436.


