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CARRIERS OF PASSENGERS-INSULT OF PASSENGER BY CONDUCToR-As-
SIGNMENT OF WHITE AND COLORED RACES TO SEPARATE COACHES.-MAY V.
SHREVEPORT TRACTION CO., 53 So., 67z (LA.).-Held, that to apply the term
"negro" to a white person is humiliating and insulting, and a suggestive
question, such as, "Don't you belong over there?" addressed to a white
person by the conductor of a street car, who points to the seats reserved
for negroes is but little less so. In either case, and whether the language
used be heard by others or not, an action in damages will lie against the
carrier.

It is well settled that a carrier of passengers is as much bound to
protect them from humiliation and insult as from physical injury.
Gillespie v. Brooklyn Heights Co., 178 N. Y., 347. But there is a con-
flict of authority as to whether or not it is injurious in itself to apply
the term "negro" to a white person: Some courts have held that such a
term is slanderous per se; Flood v. News Co., 71 S. C., 112; while others
hold that to enable the plaintiff to recover, special damage must be shown.
McDowell v. Bowles; 8 Jones L. (N. C.), 184. In bringing such an action,
the plaintiff must allege that he is a white person. Wolfe v. Ga. R. & E.
Co., 124 Ga., 693. A carrier has been held liable for the discomfort and
humiliation resulting from its action in compelling a white woman and
her children to ride in the coach occupied by colored passengers. M., K.
& T. R. R. Co. v. Ball, 25 Tex. Civ. App., 5oo. It was held that a colored
woman who was denied admission to the ladies' car and compelled to ride
in the smoker with white men could recover damages from the carrier.
Gray v. Cin. So. Ry. Co., ii Fed., 683. Where a conductor permitted an
intoxicated white man to remain in the colored coach, and he insulted and
maltreated a colored woman, the carrier was held liable. Wood v. L. &
N. R. R. Co., 1o Ky., 7o3. But where a white sheriff was not allowed
to take a colored passenger into the white coach, but was compelled to
accompany him into the colored coach, it was held that he could not
recover. L. & N. R. R. Co. v. Gairon, io2 Ky., 323. Some courts hold
that the carrier is liable only when the conductor does not exercise due
care, or is insulting in addressing the passenger. So. Ry. v. Thurman, 121
Ky., 716. In other jurisdictions, it is said that the conductor acts at his
peril and the peril of his employer. In re Plessy, 45 La. Ann., 8o.

CRIMINAL LAw-DEFENSES-COMMAND OF SUPERIoR.-BUCHANAN V.
STATE, 112 PAC., 32 (OKL.).-Held, that the law of agency as applied in
civil cases has no application in criminal cases, and no man can escape
punishment when he participates in 'the commission of a crime upon the
ground that he simply acted as agent for another.

It is well settled that the command of a principal will not justify the
agent in committing a crime. State v. Sutton, io R. I., I59; State v.
Bryant, 14 Mo., 340; Commonwealth v. Drew, 3 Cush. (Mass.), 279.
Agency is no defense, even where the act is committed in the presence
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and under control of the employer; Commonwealth v'. Hadley. ix Metc.

(Mass.). 66: since the duty which every individual owes to the state is
paramount to any obligation imposed on him by his voluntary service to

another. State v. Bell. 5 Port. (Ala.), 365. The weight of authority is

that an infant cannot justify the commission of a crime by the command

or control of his parent. People v. Richmond. 29 Cal., 414; Contra, State
u. Rosenberg. 162 Mo.. 358. While some courts hold that a soldier is

liable for acts committed by order of his superior; Mitchell v. Harmony,
13 How. (U. S.). 15; others hold that. inasmuch as he is bound to obey

the orders, he should not be held liable; Clark v. State, 37 Ga., 19i; the

better rule seems to be that he can excuse himself by pleading only the
lawful commands of a superior, whom he is bound to obey. "Con mon-

sealth v. Blodgett. 12 Metc. (lass.). 56. At all events, it is admissible

to extenuate the offense by showing that the act was committed in obedi-

ence to the command of a superior. State v. Sparks. 27 Tex., 627. The

courts are agreed that the principal is criminally liable for acts done by

the agent within his authority. McKee %,. State. III Ind.. 378; Common-

zvealth '. Stevens. 155 l.lass.. 291. Where the agent is guilty of crime, the

employer is only an accessory; Hately v. State. 15 Ga., 346; but where

the agent is innocent, the employer is guilty as principal. Bishop v.

State. 3o Ala.. 34; Gregory 21. State. 26 Ohio St., 5io. It has been held

that the burden is on the master to prove that the act committed by the

servant was not within his authority; Rosenbaum v. State, 24 Ind. App..
51o; but the majority of the cases seem to hold that the burden is on the

State to prove that the act was within the authority of the servant. State

v. Smith. io R. L.. 258. When a statute renders a proprietor absolutely
responsible for certain offenses, the authority of the servant need not be
shown. Loeb v. State. 75 Ga., 258.

CRIMINAL LAW--EVIENCE-AD3IISSIBILITY OF CONFESSIONS PROCURED

THROUGH DURESS.-STATE V. MILLER. III PAC.. 1053 (WAsH.).-Held,

that where accused charged with burglary was placed in a black cell to
extract a confession from him: and the prosecuting attorney threatened
him with prosecution for sundry crimes which would work cumulative

sentences, and with other harsh treatment, alleged confessions of accused

obtained by such means were obtained under duress, and evidence thereof

was inadmissible against him.

All confessions in criminal actions are prima facie involuntary, and

therefore inadmissible, and they can be rendered admissible only by show-

ing that they are voluntary and not constrained. Amos '. State. 83 Ala., x;

Corley v. State. 5o Ark.. 305. The reason for this rule is that involuntary

confessions are probably untrue. Redd v. State, 68 Ala., 492. So a con-
fession extorted by or obtained through the influence of threats or in-

ducement is inadmissible. People v. Smith, i5 Cal., 4o8; State v. Phelps,

ii Vt., 116. But the temporal inducement must be held out by one in
authority. Com. z. Tuckerman, io Gray (Mass.), 173. However, a

confession is admissible if such inducement proceeds from a person not
in authority over the prisoner. Spears v. State, 2 Ohio St., 583. So

confessions to a prosecuting attorney are not incompetent, provided they
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were voluntary and provided the accused was warned or cautioned when
this is required. Walker v. State. 136 Ind.. 663; People v. Howes, SE

lich.. 396. But in the case of such confessions their voluntary character
should be very strictly examined into. State v. Dodson, 14 S. C., 628. If
the confession is induced by threats, the degree of fear is immaterial.
Stephen v. State. it Ga., 225. So threats made after the confession do
not render it inadmissible. Kollenberger v. People. 9 Colo., 233. Nor
is a confession rendered inadmissible by the fact that the party is in
custody. provided it is not extorted by inducements or threats. Pierce v.
U. S., x6o U. S.. 355. Where a confession has been obtained under cir-
cumstances which would render a confession inadmissible, a confession
subsequently made is not admissible unless there is reason to presume
that the hope or fear which influenced the first confession is dispelled.
Van Buren v. State, 24 Miss., 512. And the motives proved to have been
offered will be presumed to continue and to have produced the con-
fession unless the contrary is shown by clear evidence. State v. Potter,
18 Conn., 165. Com. To. Taylor. 5 Cush. (Mass.), 6o.5.

ELECTIONS-PRMARY ELECTIONS-RIGHT OF SUCCESSFUL CANDIDATE TO
WITHDRAW NAME FROMi OFFICIAL BALLOT.-STATE v. HAMILTON. TIT PAC..
io26 (NEv.).-Held. that the court canhiot allow a candidate nominated at
a primary election to withdraw his name from the general election ballot.
even.for deserving reasons, the question whether a candidate may do so
being a matter of policy for the Legislature. Norcross. C. J., dissenting.

This precise question does not seem to have arisen for judicial decision
elsewhere, and no very clear idea, otherwise than by general inference.
can be obtained as to what the different state courts would decide. But.
while in the absence of express provisions general election laws are not
applicable to primary elections, they will aid to maintain the general pur-
pose of primary elections. People v. Cavanaugh, 112 Cal., 674; Johnson v.
County, 16 N. D., 363. The general purpose of primary election laws is
to secure to individual voters a free expression of their will in exercising
their preferences for party candidates. State v. Moore. 87 Minn.. 308;
Walling v. Lansdon. 15 Ida.. 282. Since the intention of the Legislature
controls the courts in the construction of its statutes, it would seem, there-
fore, that if the Legislature intended as a matter of policy to prevent with-
drawals of candidates nominated at primary elections, the courts cannot
allow such candidates to withdraw, even for deserving reasons. Ellis v.
Boer, 15O Mich., 452; Ladd v'. Holmes, 40 Ore., 167. But courts must not
uphold strained constructions of a primary law to avoid possible evils not
foreseen by the Legislature, because the Legislature is not likely to have
had an intent contrary to an established custom allowing candidates and
officers to withdraw and resign. State v. Felton, 77 Ohio St., 554; Dykstra
v. Holden. 151 Mich., 289.

EXECUTORS AND ADMINISTRATORS-RIGHTS OF EXECUTOR BEFORE ISSUE
OF LETTERs.-DICKINSON V. POWERS, 125 N. Y. Supp., 949.-Held, that it is
not an unlawful interference for an executor to take possession of
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testator's property pending probate of the will to be taken care of or to

remove it to another place for safekeeping.

Formerly, at common law, the will itself was the sole source of an

executor's title. Probate was merely the evidence of that title. Wolfe v.

Underwood, 97 Ala., 375; Shirley v. Healds, 34 N. H., 4o7. And in

some jurisdictions the executor is still somewhat favored in this respect.

Emannel v. Norcum, 7 How. (Miss.), I5o; Thiefes v. Mason, 55 N. J. Eq.,

456. The better view, however, which has been established by statute in

many jurisdictions, is that neither executor nor administrator is entitled to

exercise power freely, as such, until he has duly qualified in the

probate court by giving bond. Gardner v. Gautt, i9 Ala., 666; Davis v.

Davis, 2 Cush. (Mass.), III. Nor can he sue or be sued, either at law or

in equity, until after he has duly qualified. Wood v. Cosby, 76 Ala., 557.

Notwithstanding the lack of authority of the representative to receive

assets before his appointment, his taking possession of the decedant's

estate for purposes of immediate protection, custody, and management is

somewhat favored in practice; and for whatever assets he thus receives

he is chargeable in his representative capacity when his appointment be-

comes completed. Head v. Sutton, 31 Kan., 6x6. When letters testa-

mentary are issued, they relate back so as to vest the decedant's property

in the representative as from the time of death and validate the acts of

the representative done in the interim. Johnson v. Blair, 132 Ala., i28;

but such validation applies only to acts which might properly have been

done by a personal representative and the estate ought not to be prejudiced

by wrongful and injurious acts performed before one's appointment.

Deuton v. Sanford, io3 N. Y., 607; Brown v. Lewis, 9 R. 1., 497.

FRAUD-FALSE REPRESENTATIONS-DUTY OF PURCHASER.-MARTIN V.

BURFOm, 181 FED., 922.-Held, that where defendants, in order to induce

plaintiff to purchase an interest in a salmon packing outfit, falsely repre-

sented that the property consisted of a store building and site located in a

place remote from that where the bargain was made, and practically in-

accessible to plaintiff at the time, and plaintiff had no knowledge con-

cerning such store building and site, except defendant's representations,

plaintiff was not bound to exercise diligence to ascertain whether the

representations were true or false, but was entitled to rely on the truth

thereof, and recover damages for their falsity.

According to the weight of authority, the rule of caveat emptor ap-

plies, and under ordinary circumstances, the purchaser is required to avoid

deception. Schwabacher v. Riddle, 99 Ill., 343; Anderson Foundry, etc.,

Works v. Meyers, I5 Ind. App., 385; Black v. Miller, 15 Mich., 323; Wart

v. Hoose, 119 N. Y. Supp., 1io7. But this rule calls for only reasonable

diligence on the part of the buyer, and what is reasonable diligence is

determined by the circumstances of the transaction. Walsh v. Hall, 6o

N. C., 233; Watson v. Atwood, 25 Conn, 33. The rule of

caveat emptor does not apply where the fact in question is diffi-

cult of ascertainment by the purchaser, and is or may be presumed to be

peculiarly within the knowledgi of the vendor. White v. Seaver, 25 Barb.
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(N. Y.), 325; Lewis v. Jewel, 157 Mass., 345. So an action will lie for
fraudulent misrepresentation made by a prospective purchaser of land as
to its condition, etc., the land being at a distance from the place where
the purchase was made, and the vendor being ignorant. of its condition
and value, and relying on the truthfulness of such representation. Moun-
tain v. Day, 91 Minn., 249; Hutchenson v. Gorman, 71 Ark., 305. The
representation which constitutes the inducement to purchase must relate to
some material matter. Nounan v. Luther Land Co., 8r Cal., I; Dingle v.
Trash, 7 Col., 16; Helden v. Griflin, 136 Mass., 239.

HUSBAND AND WIFE-ALIENATION OF AFFEcTIoN-EFFECT OF DrocE.--
HAMILTON V. McNEnLL, 129 N. W., 48o (IA.).-Held, that a divorce decree
may be set up as a bar in a subsequent action between the guilty party
and one who was not a party to the divorce action-the plaintiff in the
present case was sueing the defendant for alienating the affections of the
plaintiff's wife before the divorce was granted. The plaintiff here was the
guilty party in the divorce action and the statute under which this suit
was brought provided that the guilty party should lose his rights. Deemer
and Ladd, J. J., dissenting.

The case under discussion is in opposition to the general American
rule and it is generally held that a person cannot avail himself of a
decree in an action to which he was not a party; Robins v. Crutchley, I
Wills (Fed.), i24; i Starkie on Ev., part 2, 62; and questiofis in a former
action must have been litigated in point of fact, and passed on, to con-
stitute a bar, even when the suit is between the same persons. Bond v.
Markstrun, io2 Mich., ii. It was held a decree of divorce, a mensa et
thoro, is not conclusive evidence of a woman's having left her husband's
house unjustifiably. Burleu v. Shannon, S Gray (Mass.), 387, x Greenl. Ev.,
i8g. The general English view is in accord with the American and holds
it to be a general rule that to make a judgment conclusive as a bar it must
have been between the same parties. Buller, Nisi Prius, p. 232. There
seems to be, however, some ground for the majority opinion in the
case under discussion from the general rule that when a party suffers by
reason of his own wrong he cannot complain of the result. Wheeler v.
Russell, 17 Mass., 258; 2nd Chit. Cont., 975.

MASTER AND SERVANT-INJURY TO SERVANT-BURDEN OF PROOF.-OLSoN
v. NEBRASKA TELEPHONE Co. ET AL., 127 N. W., 916 (NEB.).-Held, that
the court should not instruct the jury that the burden is upon the master
to prove his servant was injured in consequence of a danger ordinarily
incident to his employment. Sedgwick and Fawcett, J. J., dissenting;
Letten, J., dissenting in part.

Mere proof of an accident to an employee is of itself insufficient to
show negligence on the part of the employer. Wojciechowski v. Spreckels
Refining Co., 117 Pa. St., 57. Where there is a breaking of a machine in
ordinary use, the law will not infer that there was a lack of care on the
part of the master. Green v. Southern Ry. Co., 72 S. C., 398. The burden
is on the servant to prove that the appliance was defective and that the
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master had notice thereof, or ought to have had. Garden City Wire Spring
Co. v. Boecker, 94 Ill. App., 96; Wiggins Ferry Co. v. Hill, II2
111. App.. 475. For the presumption is that the master has discharged his
duty in providing for the employee suitable appliances for work, and the
employee has the burden of proving not only negligence on the employer's
part. but also due care on his own part. Glasscock v. Swofford Bros. Dry
Goods Co.. 8o S. W.. 364; Johnson v. Chesapeake. etc.. Ry. Co.. 36 W. Va.,
73. The same opinion is held in a long line of cases, including Sham-
berger v. Somerset Chemical Co.. 69 N. J. L.. 234; Brownfield v. Chica.qo,
etc., Ry. Co.. 107 Iowa. 254: Dumphy v. St. Joseph Stockyard Co.. ItS
Mo. App., 5o6; Byrd v. Blumenthal, 3 Pennewill (Del.), 564.

NAVIGABLF WATERs-ACCESS TO WHARF-lINTERFERENCE.-NORTHERN

PAC. Ry. Co. v. S. E. SLADE LUMBER CO.. 112 PAC.. 240 (WASH.).-Held.
where the upland owner's wharf, built to the edge of deep water on tide
lands, was purchased from the state, that his right to have vessels load at
the wharf could not be enjoined without 'compensation by a railroad.
whose adjoining drawbridge could not be operated while a vessel was lying
at the wharf. though authorized by both state and national sanction.
Rudkin, C. J.. and Gose, J.. dissenting.

The state, representing the public, is the absolute owner of the tide
lands of navigable waters, subject only to the right of Congress to regu-
late interstate and foreign commerce. [Veber v. State Harbor Commnurs.,
85 U. S., 57; People v. New York and S. I. Ferry Co.. 68 N. Y., 71:
Providence v. Comstock. 27 R. T.. 537. But the upland owner has rights of
navigation and also a right to wharf out to navigable waters as against
all except the state and Congress. Mobile Transp. Co. v. Mobile. 153 Ala..
4o9; Gregory v. Forbes. 96 N. C.. 77. The state, however, may without
compensation to the upland owner regulate, limit, or even destroy, these
rights, directly or by a franchise given to another, provided the public at
large are benefited thereby, the loss or obstruction to the owner being
damtnum absque injuria. Frost v. Washington County R. Co.. 96 Me.. 76;
Scranton v. Wheeler, 179 U. S., 141. The owner, therefore, cannot be
freed from an obstruction thus authorized by state or national authorities,
except by a grant of the tide lands giving him exclusive rights. People
v. Kerber, 152 Cal.. 731: Gough v. Bell, 21 N. J. L., i56; Illinois C. R. Co.
v. Illinois, 146 U. S.. 387. Some decisions hold that any such grant by the
state impliedly reserves, in addition to limitations imposed by national and
state constitutions and statutes, the public rights as to navigable waters,
the rights of the public not being affected by the change of title. State v.
Gerbing. 56 Fla.. 6q3; State 2,. Coxe, 144 N. Y.. 396. Such grants will be
construed strictly against the grantee. Home for Aged Women v,. Com-
monwealth, 89 N. E.. 124 (Mass.). Other decisions hold that the grantee
will obtain absolute and exclusive rights of ownership, and no interfer-
ence without compensation with his right of access will be permitted.
Jones v. Oenler, IO Ga., 202; Langdon v. New York. 93 N. Y., 129.

PROCESs-PunILICATION-AFFIDAVIT.-FELSINGER V. QUINN. 113 PAC.,
275 (WAsH.).-Held, that an affidavit for publication must comply strictly
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with the statute governing such process in order for a court to obtain
jurisdiction of the subject matter therein concerned. Rudkin and Chad-
wick, J. J., dissenting.

The weight of American authority is to the effect that in order for a
court to obtain jurisdiction upon a service by publication the affidavit upon
which the publication is based must conform strictly to the statute under
which it is drawn. Colton v. Rupert, 6o Mich., 318; Feikert v. Wilson. 38
Minn., 341; Hartung v. Hlartung, 8 Ill. App.. 156. And where a statute
prescribed the words .'avoid service" an affidavit containing the words
'evade service" will not suffice. Easterbrook v. Easterbrook. 64 Barb.
(N. Y.), 421. Nor is it competent for the court to receive parol testimony
to supply an omission. Cissell v. Pulaski County. 3 McCrary (U. S.),
446; Fontaine v. Houston, 58 Ind., 316 (overruling, Trew v. Gaskill. io
Ind.. 265). This strict construction is for the reason that the right of
service by publication is purely statutory and these statutes in derogation
of the common law must be closely pursued in order to confer jurisdiction.
Urzard z. Taylor, 97 Ind., go; Thompson. Adyn'r. v. Carroll. 36 N. H.. 21.
The Supreme Court of the United States requires strict construction of
state statutes in cases before it, Thatcher v. Powell, 6 Wheat.. ig: and
only one state allows the facts required to appear in the affidavit and
complaint combined, Roosevelt v. Oh1ner, 98 Wis.. 356. In some states,
however, if the plaintiff's pleadings show the required facts, these plead-
ings may be looked to in order to aid the affidavit, Ogden o. Walters. io2
Ind.. 25T i and so it has been held that the affidavit may comply with the
statute in general terms and the complaint may set forth the particulars.
Field v. Malone, zo2 Ind., 251. However, it has been held that if the
omission of an affidavit is to be cured by a complaint, the complaint
should show all the requisites of an independent affidavit and be duly
verified, Endel v. Leiback, 33 Ohio St., 254; and if this is done the verifica-
tion will cure the defects in the affidavit, Clark v. Miller. 88 Ky.. io8. It
has even been held that a verified petition will supply the place of a
separate affidavit, Savings Institution s,. Bank of Wheeling, i Met.. 156;
and the general tendency of the cases in opposition seems to be that not
strict, but general compliance with the statute will suffice. Young v'.
Schenk, 22 Wis., 556.

STREET RATLROAVs-CRosSING AccIDENT-CONTRILUTORY NE;LI(EXCF.-

HACKNEY V. WEST JERSEY R. R. Co.. 78 ATL., 747 (N. J.).-Hcld. that
where a plaintiff about to cross a trolley track had his wagon so loaded
that he could not see behind him or on either side. when seated, and he
stopped to listen, but made no attempt to enable himself to see behind,
he was guilty of contributory negligence when injury resulted. Parker.
Minturn and Bogert, J. J., dissenting.

The general American rule is that one about to cross the track of a
street railroad must use his powers of observation, or be held guilty of
contributory negligence, if injury follows. West Jersey R. R. v. Etvwan.
26 Vroom (N. J.), 574; Collins v. So. Boston R. R. Co., 142 Mass., 301.
Though it may depend somewhat upon the reasonableness of the facts,
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Consolidated Traction Co. v. Glynn, 30 Vroom (N. J.), 432; but if the
contributory negligence was present it makes no difference whether a signal
was given or not. Merkle v- N. Y., L. Erie & West. R. R. Co., 20 Vroom
(N. J.), 473; Heaney z,. L. Island R. R. Co., 112 N. Y., 122. It has even
been held that this doctrine is as applicable to a child as to an adult.
Hayes v. Norcross, 162 Mass., 546. It is also worthy of note that in the
case of steam railroads the rule that one must look before crossing admits
of no relaxation. McGrory Adm'x. v. Chicago, M. & St. P. Ry. Co., 31
Fed., 531. There are some recent cases, however, that hold it not negli-
gence per se for a person crossing a trolley track not to look. Warner v.
Bangor, Orono & Old Town R. R. Co., 95 Me., 115; Kelly v. Wakefield,
etc., Street R. R., 7,S Mass., 331. However, he must do for his safety
what an ordinarily careful person would do, under like circumstances,
Hall v. West End Street R. R., 168 Mass., 461.

TRIAL-COURSE AND CONDUCT OF TRIAL-PRESENCE OF JUDGE-ERROR.-
KRUSE v. ST. Louis, I. M. AND S. Ry. Co., 133 S. W., 841 (ARK.) .- Held,
that the temporary absence of a judge from a trial, unless the party com-
plaining showed some misconduct of his adversary during such absence,
will not be considered such error as will justify a new trial. Kirby and
Hart, J. J., dissenting.

There is a decided conflict of authority as to the case under discus-
sion, but the general American rule seems to be that the absence of a
trial judge, without the consent of the parties, from the courtroom during
a trial, is material error, for which judgment should be reversed and a
new trial ordered, I Thonp. Trials, Sec. 955; State v. Smith, 49 Conn.,
376; Smith v. Sherwood, 95 Wis., 558, and especially during the closing
argument of counsel. Brownlee v. Hewitt, I Mo. App., 360. It has been
held that though a party make no objection to a judge's absence, yet that
will not prejudice his interests. State v. Claudius, I Mo. App., 551.
There is, however, some authority for the proposition that if a party make
no objection to such absence he can not obtain a new trial. O'Shields v.
State, 81 Ga., 301; Pritchett v. State, 92 Ga., 3o; and so it has also been
held that the appellee must show that there has been no prejudice during
the absence in order to prevent adjudication of error. State v. Carnacy,
1O6 Iowa, 483. There is also authority for the view that it is within
the discretion of the judge whether or not to absent himself at any time
during the trial, and if he so does, and no prejudice is shown, it is not
error. Baxter v. Ray, 52 Iowa, 336; and it has also been held that if
counsel continue their arguments right to appeal is waived, whether preju-
dice occurs or not. Oakley v. Aspinwall, 3 N. Y., 547.

TRIAL-INTRUCTIONS.-SOUTHERN Ry. Co. v. JOHNSON'S ADM'X., 69
S. E., 323 (VA.).-Held, that where a railroad engineer was killed in a
collision due to his violation of the signal rules, and the evidence showed
neither knowledge of infractions of the rule by the superintendent or his
assistants, nor a fixed habit of disregarding the rule, the court erred in
submitting to the jury whether compliance with the rule had been sus-
pended or waived.
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An employee of a railroad company is bound to obey all reasonable
rules. Prather v. R. and D. Ry. Co., 8o Ga., 427. Thus, an employee
obligates himself to observe and conform to the rules of the company ac-
cording to the plain terms thereof, and not according to what may have
been the customary practice among other employees, regardless of the
express requirements of the rules. Sordy v. N. Y., P. & N. Ry. Co., 75
Md., 297. It is no evidence of the waiver of any rule that the employees of
the company were accustomed to act in disregard of it unless the officer
charged with its enforcement was aware of such custom. O'Neill v. The
Keokuk & Des Moines R. R., 45 Ia., 546. Where the violation of the rule
is relied on as a defense, it must be put forward by a special plea. But if
rules and regulations established by the master are habitually disobeyed
with the knowledge or express consent of the master, or have been dis-
regarded without his express consent in such a manner, and for such a
length of time, as to raise a presumption that the master must have been
aware of such habitual disregard, and approved it, such rules and regula-
tions must be regarded as abrogated. Konold v. Rio Grande Western Ry.
Co., 21 Utah, 379. However, knowledge that the rules were usually vio-
lated need not be shown by direct evidence, but may be inferred from cir-
cumstances, as from its notoriety, long standing, and that it was known to
the company's employes. Barry v. The Hannibal and St. J. Ry. Co., 98
Mo., 63. The claim that it was abrogated by acts of the employees, known
to proper officers, does not affect the admission of the rule in evidence and
merely constitutes defensive matter. Ford v. C., R. L & P. Ry. Co., 9!
Ia., 179.

WiLLs-A.xISSION TO PROBATE-EVIDENCE OF ExECUTIoN.-IN RE
MORLEY'S (OR MARLE's) WILL, 125 N. Y. Sun'., 886.-Held, that where
the circumstances surrounding the execution of a paper show that it was
executed as a will, it may be admitted to probate against the testimony of
all the subscribing witnesses, or on the testimony of one and against that
of the other.

A will is entitled to probate where the attestation clause and all the
surrounding circumstances show due execution. Abbott v. Abbott, 41
Mich., 540; Webb v. Dye, i8 W. Va., 376. While all the witnesses should
usually be called to testify, it is never necessary that each be able to testify
that all the formalities required for the attestation and execution were
complied with. In re Shapter's Estate, 35 Colo., 578; Newhouse v. Godwin,
17 Barb., 236. Corroborating circumstances may show due execution in
opposition to testimony of a subscribing witness, In re Cottrell, 95 N. Y.,
329; McCurdy z Neall, 42 N. J. Eq., 333, or of more than one or all the
subscribing witnesses. In re Jenkin's Will, 43 Wis., 6io; In re Sizer's
Will, 113 N. Y. Supp., 210. It is the duty of the judge or surrogate to
decide which testimony to believe, and admit or not admit the will accord-
ingly. Tarrant v. Ware, 25 N. Y., 425, in note to Trustees of Theological
Seminary of Auburn v. Calhoun, 25 N. Y., 422. The testimony of sub-
scribing witnesses called to oppose execution will be received with sus-
picion. McMeekin v. McMeekin, 65 Ky., 79; Lamberts v. Cooper's Ex'r,
69 Va., 6r. Especially if bias, prejudice, or interest on their part is
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shown. In re Bitchan's Will, 38 N. Y. Supp., 1124. A holographic will
will afford strong presumption of due execution. In re Stillman, 9 N.
Y. Supp., 446 . The fact that a lawyer superintended the execution of a
will will be strong evidence that the requisite formalities were complied
with. In re McKenna's Will, 4 N. Y. Supp., 458. And the testimony of a
lawyer as a subscribing witness will be strong against that of opposing
subscribing witnesses. In re Nelson, 141 N. Y., 152; Egan v. Pease, 4 Dem.
Sur., 3o (N. Y.). As is seen, much of the law on the subject is found in
the State of New York decisions.


