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DISSENTING OPINIONS.

Not only laymen, but members of the legal profession as

well, have from time to time in a more or less public way,

questioned the value, and even the propriety, of announcing

and reporting dissenting opinions; and the matter seems to be

of sufficient importance to justify consideration.
It is urged that the practice still recognized in many of the

appellate courts in this country, in acordance with which the
judges of such courts (the number of judges necessary to con-

sider and decide a case being seldom, if ever, less than three)

who do not agree in the views of the majority exercise the right

of expressing their disagreement, either generally or by dissent-

ing opinions explaining the reasons for their disagreement,
tends to bring discredit on the courts by advertising the fact that

the. conclusions reached in some cases are not the unanimous
opinions of the court, and that the losing party would have
been successful if the views expressed by the dissenting judges

had prevailed. It seems to be thought that in this way the
public is unnecessarily made aware of the fact, which is no

secret to members of the legal profession, that judges are not

infallible, and that the law is not an exact science. No doubt
it would be highly desirable in the interest of public tranquility

that unsuccessful litigants should be made to believe that from

the beginning their cases were hopeless, and that by a process
of infallible reasoning they have been found in the wrong, but
it may be proper to suggest at the outset that it will require more

than the uniform announcement of opinions without indica.
tion of dissent or doubt on- the part of any member of the
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tribunal charged with the administration of justice, to satisfy a
majority even, of unsuccessful litigants, that they and the
counsel whom they have employed were entirely wrong in their
views of the law as applied to the decision of their individual
cases; and this distrust of the infallibility of the court and the
certainty of the law will necessarily be fcmented by unsuccessful
counsel who will hardly be brought to admit that any tribunal,
however high, has with unerring accuracy, and as a matter of
necessity, reached a conclusion which totally discredits advice
which they have given to their clients. The plainest, and
perhaps most persuasive, objection to the total unanimity plan
of announcing the result of the deliberations of a court com-
posed of several judges, would seem to be that the appearance
must be in many cases not in accordance with the facts. To
assume unanimity would be to introduce an unnecessary fiction
in judicial proceedings, in violation of the present general ten-
dency toward eliminating fictions and emphasizing facts. One
of the most significant features of our entire judicial system is
the publicity with which every stage in the proceeding before a
court of any character whatever is attended. To suppress all
recognition of the fact of difference of opinion among judges
would probably lead to the disquieting belief that the real
uncertainties of litigation are much more numerous and dan-
gerous than the actual facts would justify.

The arguments against the announcement of dissents are
usually put on the ground that the decision of the court,
whether unanimous or not, is a finality, and that it can be of no
real value to any one to be advised that the conclusion reached
is not approved of by one or more of the judges. It is, of
course, true, that for the purposes of the case, the final judg-
ment announced by the majority of a divided court is as con-
clusive and effectual as though the judges had been unanimous;
but those who urge this view must lose sight of the purpose for
which opinions are written in appellate courts. If such a court
performs no useful function other than that of rendering a
decision, binding on the litigants, in each case brought before
it, written opinions would be futile. A short entry by the
clerk under the direction of the court as to the affirmance, modi-
fication or. reversal of the judgment of the lower court, would
suffice for all purposes. But the practice in appellate courts of
explaining with more or less fullness and detail the rules or
principles which have been applied in reaching the conclusion
announced, is too general to be branded as useless, unless after
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very full and deliberate consideration it is found to be without
value or open to such serious objection that, all things consid-
ered, it is unwise.

It may well be suggested at once that the object of written
opinions is not to satisfy unsuccessful litigants that the con-
clusion of the court is right. To accomplish any such purpose
it would be necessary to enter into an elaboration of details
which even the most prolix judge almost uniformly avoids, for
he realizes how hopeless would be such a task. He well knows
that at best he can but make such announcements as will enable
intelligent counsel who have the judicial faculty sufficiently
developed to be capable of understanding the court's point of
view, to see wherein the premises upon which he has relied
have differed from-those whch the court has approved. Many
judicial opinions could no doubt have been bettered if the
judges formulating them had dismissed from mind entirely any
purpose of satisfying unsuccessful litigants and their counsel
that in the consultations of the court every argument had been
weighed, and so far as unsatisfactory, had been answered, and
confined themselves to the legitimate function of explaining
those rules of law, with their limitations, which the court has
applied in deciding the controversy. The desire to argue,
however, is so universal that judges can hardly be blamed for
sometimes yielding to the temptation of uselessly elaborating
details. It is no doubt a legitimate ambition on the part of the
judge seeking to explain the rules of law which have been
applied in the decision of a case, to make it clear to all inter-
ested parties that the case has been fully and fairly considered.
But after all the ambition is one so seldom realized that it may
well be discarded as unattainable.

The proper function of a written opinion can be fully under-
stood only in the light of the origin and persistence in the
common law system of the doctrine of precedent; and in this
connection it will be useful to recall the marked and funda-
mental difference in this respect between the common law
system and the system of the civil law, for over against the
practice in common law courts of announcing the reasoning
which has been followed in applying the rules of law, whether
they be unwritten or statutory, to the facts of the particular
case, stands a general usage of the courts in cases where the
civil law system is recognized of announcing only the conclusion
reached, the assumption being that the decision can be of no
significance save to the parties interested in the case decided.
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Indeed, the civil law codes usually prohibit judges in deciding
a case from taking into account the decisions of the judges in
other cases, and confine them directly to the application in
cases before them of the law as expressed in the code itself.
It is not necessary here to enlarge on the advantages or disad-
vantages of the two rival systems of law in this respect. It is
enough to say that the recognition in the common law system
of the force and effect of precedents renders it necessary that a
court whose decisions are to be given weight as precedents
shall announce, not for the satisfaction of the parties concerned
in the case, but for the guidance of those whose business it is
to know and apply the law, and with as great definiteness as
practicable, the exact rule of law which is applied in the case,
in order that its scope and limitations, as applicable to other
sets of facts in some respects analogous, may be under-
stood.

It is not easy to state in any very satisfactory form the rule
as to the force and effect to be given to precedent in the com-
mon law system, nor is it necessary for present purposes to
attempt to do so. It will be more profitable to recall briefly the
pertinent facts as to the introduction and development of the
usage of common law courts in regard to the announcement of
the views of the judges on questions of law, as distinguished
from the announcement of the practical conclusion which deter-
mines the rights of the parties.

No system of judicial procedure has been very far developed
among any people having the art of making written records of
facts which it is thought desirable to preserve, without the
adoption of the practice of reducing to authoritative and written
form the decisions in cases submitted to judicial tribunals for
adjudication. The practice of the judges administering the law
in England has been peculiar, however, in this: that from early
times it has been usual, or at least not uncommon, to express
in some brief way, in connection with the decision itself, some
explanation of the reasons which were considered by the
judges, as requiring that the judgment be given as announced;
and it is significant that an early method of explaining the
reason which was thought to be controlling was by way of
some note in the recorded decision calling particular attention
to it. When an early common law judge, or the person who
recorded his decision, advised those who might read the record
that they should note some particular fact or the rule as signifi-
cant in connection with the record of the decision, it evidently
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was not for the benefit of the parties to the litigation or their
counsel concerned in that case, but for information to those
not directly interested in the case, who might desire to draw
information therefrom for use in other cases; that is, the
explanation was intended not with reference to the decision
itself, but with reference to the rules of law which were being
applied. It is an interesting fact that while there are practi-
cally continuous records of the proceedings and judgments in
the cases decided in the king's courts from the time of Richard
I, back of which, according to common law fiction, legal mem-
ory does not extend, there has been also from that time a prac-
tically continuous usage of preserving in some permanent form
the opinions of the judges in the cases decided, as distin-
guished from the mere technical record of the proceedings, and
that in reducing these opinions to permanent form it was not
deemed at all material that the names of the parties to the liti-
gation, whose rights were being determined, should be pre-
served. In the earliest of the year books, as recently published
from manuscripts preserved containing such opinions, that is,
the year book for 2o and 21, Edward I. (1327), as in many of the
year books and other reports of early cases, the parties are
designated by letters, as A or B, or by some evidently fictitious
name, as Adam or Richard or Alice or Joan, not apparently
with any thought of concealing the names of the real parties to
the case, but because the names of the parties were wholly
immaterial in the announcement of the rule of law. Briefly,
then, it may be said that practically from the beginning of the
series of preserved records of judicial proceedings in the king's
courts, there has been preserved also a series of the opinions of
the judges rendering those decisions, announced not for the
benefit of the parties to the litigation but for the benefit of
those desirous of ascertaining the rules of law applicable to
similar cases.

It is to be noticed also that in the English common law
courts, composed of two or more judges sitting together to con-
sider a case or a question in a case submitted to them, it was
customary, and indeed the custom still continues, for each of
the judges to announce for himself his conclusions and thus
assist in determining what the result should be, evidently not
in the same way that a popular assembly determines by viva
voce vote the will of the majority, but for the purpose of making
plain the view of the court as a deliberative body, and the legal
conclusion reached by it, to serve as a precedent in other cases.
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The individual judge did not yield assent simply to the will of
a majority, bdt the concurrence in any rule announced, of a
majority of those authorized to decide the case, not only deter-
mined the decision for the particular case, but indicated the
rule which had the acquiescence of judgment of the greater
number of judges. Nevertheless, the precedent is binding in
another case only so far as the reason of it commends itself to
those who are charged with the decision of the other case.
There is, of course, another element entering into the rule of
precedent-that is, the desirability of attaining certainty and
stability in the law; and in a subsequent case the decision in a
previous analogous case appeals not only by virtue of its own
inherent force, but also by virtue of its having been found'
convincing by others qualified to pass upon its sufficiency, and
further by reason of the desirability of adhering, if the judg-
ment will permit, to that which has been established, rather
than introducing uncertainty into the law. Perhaps here we
have in a nutshell the whole origin and necessity of the usage
of announcing dissenting opinions.

The practice now very general in the appellate courts of
this country of having the views of the court drawn up by one
judge who speaks ostensibly for all who do not dissent or are
not indicated as not taking any part in the decision, puts the
judges who cannot acquiesce in the views of law stated in the
majority opinion into a position where, in order to have their
views expressed, it is necessary that a dissenting opinion be
filed. The necessity for dissenting opinions did not arise in the
English courts under the practice by which each judge
announced his own conclusions, for it would only appear by
comparison of the opinions of the judges what were the views
on any particular question entertained by the majority and
what were the views on that question of those differing from the
majority. It is evident, therefore, that the American practice
of announcing dissenting opinions is merely a survival of the
English practice by which each judge expressed his views of
the questions involved in the case.

The arguments in favor of an announcement of the opinion
of the court, as distinct from its decision in a particular case,
are therefore arguments in favor of dissenting opinions when
the judges differ. The claim that dissenting opinions are val-
ueless because the views of the majority must prevail and con-
stitute the precedent afforded by the case considered and
decided, is evidently made without an accurate conception of the
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effect which is given to a precedent. It is not an abstract rule
or proposition of law announced by the court that constitutes
the precedent which the case decided affords, but it is the
reasoning of the court in applying the rules of law to the facts
of the case, involving the exclusion of some facts as immaterial,
and the designating of other facts as controlling; in other
words, the determination of the scope and effect of the assumed
rule of law with reference to a selected state of facts. Judge-
made law, so called, does not simply differ from statutory law
because originating from a different source, but is essentially
different in its characteristics, and the force and effect of its
rules are not to be gathered merely from the language in which
they are couched, but rather from the reasons on which they
are based and the application made of them in solving the diffi-
culties which have arisen.

It is seldom indeed that a subsequent case is brought before
a court exactly parallel in every way, and as to all of its facts,
with a case previously decided. If it were necessary for the
second case to be exactly like the first in order that the first
might be made use of as precedent for the decision of the
second, there would be very little occasion for considering the
weight to be given to precedent. But the court, in considering
a subsequent case, which is in some respects analogous to the
one previously decided, will seek to ascertain whether it is
similar as to those facts which were deemed controlling in
determining the reasoning of the court in the first case, and for
that purpose it may be necessary to ascertain the material facts
of the second, and the correspondence or divergence of the facts
deemed essential in the two cases will enable the court to reach
a conclusion as to whether the same course of reasoning is
applicable in the second case as in the first. Now, a dissenting
judge may differ from those who concur in the conclusion of
the majority of the court in several distinct ways. He may
differ from them as to what the controlling facts of the case
relied upon as a precedent are; or he may differ from them as
to the facts in the case which is being tried; or he may differ
from them as to whether the analogies or discrepancies between
the facts of the two cases are such as to affect the application
of reasoning adopted in the first case; and finally, of course,
he may differ from them as to the reasoning which was followed
in the first case; and if he does so, he must also consider
whether in view of the announcement of the rule in the first
case it is wise and expedient in the second to depart from it,
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even though it should be thought that the first was erroneously
decided.

The real problem in the application of a precedent is to
determine what effect will be given to it in the decision of other
cases to some extent analogous, but not identical, and for this
purpose a dissenting opinion is often of as much value as the
majority opinion, for it helps by contrast to make distinct the
limitations which are likely to be recognized tb the general
statement of a rule of law by the majority.

The writing of dissenting opinions has in many cases, no
doubt, been unwise and injudicious. There is, perhaps, even
greater danger of over-elaborating a dissent than an opinion
which expresses the views of the court. It ought to be enough
in most, if not all, cases where dissenting opinions are
announced to indicate briefly the exact point on which the dis-
senter differs from his brethren. If an elaborate exposition is
necessary to make clear the difference of view, the probabili-
ties are that the difference is too refined to 4~e of real signifi-
cance, and should have been allowed to remain in the consulta-
tion chamber where it originated. If the differences are so
many that a long dissent is necessary for their statement, then
it may be queried whether the dissenter has fully appreciated
the bearing of the majority opinion, for judges who are resort-
ing to legal methods of reasoning for the purpose of applying
rules of law to a collection of facts presented to them in a
definite record, can hardly fail to reach substantial agreement

on most of the questions submitted to them in a case.
The foregoing discusssion of the origin and utility of dis-

senting opinions would indicate the following practical con-
clusions:

First, where the difference of view in the court is as to ques-

tions of fact, there should, in general, be no dissent whatever.
The conclusion reached by the majority as to what facts are
established ought to be announced without qualification as to

the conclusion of the court, for such conclusion can be of no
interest save to the parties concerned.

Second, the mere announcement of a dissent without any
reason assigned for it, or any opinion pointing out the particu-
lar question as to which the dissenter has disagreed from the
majority, is of no advantage to anyone unless the views pre-
sented in the majority opinion relate to a concrete question, so
that the announcement of a dissent sufficiently indicates the
views of the dissenters.
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Third, the writer of the dissenting opinion should confine
himself to a brief statement of the particular questions as to
which the opinion of the majority is unsatisfactory. It is
doubtful if in any case an elaboration of argument, illustration
and authority will strengthen the opposition to the prevailing
opinion. The writer of the dissent has a decided advantage in
that his work is in the main critical and destructive rather than
constructive.

The advantage which the dissenter has in stating his views
against the majority explains perhaps the conspicuous fact that
as a rule the dissenting opinion seems more reasonable and
cogent than the majority opinion in cases where a dissent is
written. The critic may select his point of attack and need not
make a consistent exposition of either the law or the facts of
the case. Dissenting opinions should, therefore, be read with
caution lest a merely plausible argument, based on partial
views of the law or facts, shall be allowed to lead the mind
away from a fair consideration, in all its bearings, of the case
which was before the court for its decision.

Notwithstanding the desirability of certainty and stability in
the law and the caution which must necessarily be exercised in
following the attack upon the position of the majority which a
partial and sometimes unfair statement of such position leaves
open to the dissenter, the conclusion would seem inevitable
that in some cases dissenting opinions are not only proper, but
necessary, and that to suppress the views of those judges who
are unable to agree with the majority of their brethren, would
not favor, but would rather obstruct, the harmonious and safe
development of the law.

Emlin McClain.


